


THE
CONSTITUTION

and what it means

today






THE
CONSTITUTION

and what 1t means

By Edward §

®

STERLING PUBLISHERS (P) Ltd

Delhi-G Jullundar



THE CONSTITUTION AND WHAT IT MEANS TODAY
by
Edward S Corwin
Ougunal publishers  Princeton University Press

Copynight © 1920 1924 1930 1946 1947 1954 1958
by Princeton Uniersity Press
All Rights Reserved

Tirst Inpan Eprtion 1966

STERLING PUBLISHERS (P; L
695 Model Town Jullundur
3640 Mor: Gate Deithi 6

Paice Ruikees Five Oty

Privyep In Inpra

Prrirshep By §r S K Guar Ma. acinc DirecTor STIRLING
Prrir reps (r) L1p asp Privtep By MouINDERJIT SINvGH
Havparp Co-or Priss jrirvswr Crry



PRLFACL TO EDITION XI

Although The Constitution ani What It Means Today
utilizes now and then other matenals decisions of the
United States Supreme Court contribute its principal sub-
stance  Of these the tenth edition covered pertinent hold
ings down to the close of the 1946 term thatis to June
1947 while the present edition brings the treatment down
approximately to the end of the 1953 term At the same time
I have taken advantige of the pubhcation by the Govern-
ment Printing Office a year ago of The Constitution of the
United States of America Annotated  Analysis and In-
terprefation of which T was editor and have drawn upon
1ts voluminous resources to elaborate somewhat may previ-
ous treatment of certan outstanding topics Thus wlile
the tenth edition included 220 pages of text and notes
{exclustve of other matter) the pre ent edition runs to
285 pages of text and notes and while the Table of Cases
m the former edition hsted about 700 cases that of the
present edition runs to over I 000 cases

The general design and method of treatment which were
adopted eatly in the evolution of The Constitution and
What It Means Today are nevertheless till adhered to
I have endeavored especially in  conmection with such
important subjects as to judicial review the commerce clause
executive power the war power natiomal supremacy free-
dom of specech press and religion etc to accompany ex-
planaton of currently prevailing doctrine and practice
with a brief summation of the historical development
thereof The serviceability of history to mahke the present
more understandable his been remarked upon by wnters
from Aristotle to the late Samuel Butler famed author of
Erewhon and The Way of All Flesh and the idea 1s par-
ticularly pertinent to legal :deas and nstitutions

But while this 15 so 1t 15 1impossible to overlook the fact-
that n consequence of the impact upon this country of 2
succession of national erises and of certain ideological forces
m recent years the perspective mm which our presently
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PREFACE

viable Constitutional Law appears 1s frequently a con-
siderably foreshortened one

The first of the cuises referred to was the necessity which
palpably confronted the officzal guardians of the Constitu-
tions following the Presidential Election of 1936 of pro
vidmg the New Deal safe habitatton withmn the Constitu
tional fold 1 necessity which they met by returming to
Chief Justice Marshalls sweeping conception of national
supremacy thereby discarding the century old theory that
the reserve powers of the States or atleast some of them
formed an dependent lmitation on national power
This retreat to Marshallian concepts comprises 1  fact
the essence of the so called Constitutional Revolution of
1837 the record of which 1s to be found n volume 361
of the United States Reports  How powerful and pervasive
an organon of constitutional iterpretation the doctune of
National Supremacy has stnce become was strhngly 1l
lustrated as recently as March 8 1904 by the holding of
the Court in Adams s Maryland that Congress bas power
to bar the production 1n State course of Congressional inquiry

The second great cnsis embraced our participation 1
two World Wars which for present purposes may be
lumped together World War II bemg ndeed only World
War I wnt large, when 1ts prigeipal outcome for our Con
sttutional Jaw is assessed I mean a constantly augmented
flow of discretionary power into the hands of the President
In the Steel Seizure case to be sure the Court in 1952
professed te believe that it had found in the prmciple of
the Separation of Powers a judicially enforceable concept
m restramt of Presidential emergency power but as I pomnt
out later m this volume this was an empty gesture If
nature abhors a vacuum so does an era of crsis and a
vacuum 1s all that yjudicial Reuview has to offer msucha
situation

Then as to the operation upon our present-day ~Con-
stitutional Law of ideological forces the outstanding illus
tration 1s afforded by the tentatne adoption m 1925 1
the Gitlow cae of the theory that the freedom which
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PREFACE

are protected by Amendment I agamnst Congress are 2vaila-
blealso agamnst the States under the due process of law
clause of Amendment XIV Two years later this theory
became the rule of the Court and on the basis of it the
Court today exercises a cen.orship of quite indefinsie scope
over local gotemnment action touching any and all sorial
activities  which mvolve ¢peech or other modes of com-
munication

Of the recent decisions covered by this volume the most
notable one 1s that m the Desegregation cases which was
handed down on May 17 It has three outstanding features
Fust 1t was rendered by a umamumous Court Secondlv 1t
was not based on the hstory of the constitutional clause
mvolved the equal protection clause of Amendment
AV This was held qmte correctly to be a Delphic oracle,
ambiguous  equivocal So recour-e was had to certain sa-
entific studies of the effect of racial discrrmmnation on its
victins

Thirdly the Court postponed any efiort to implement
its decision on ments  Tor the time bemng this is addressed
primarily to the senmbihties of a world whase populations
4re everywhere fired by the notion of equality Foritis
tins rather than the idea of lberty as would have been
the case 100 years ago which lLes at the basis of theimn
surgent nationalism of our time The problem of mmple
mentation nevertheless will have to be faced sooner or
later It will not be surpnsing if ultimately Congressional
legislation under Section V of the \IV Amendment will
become necessary

In consequence of the annexaton to Amendment XIV
of much of the content of the Federal Bill of Rights and
of the extension of national legislative power especally
along the route of the commerce clause into ihe field of
wwdustnal regulation, with the resuit of touching State
legisiative power on more fronts than ever before Judictal
Review as exercised by the Suprem¢ Conrt taheson today
incrersingly  the character of a species of arbitration be
tween competing social interests rather than of adjudication

it



PREFACE

m the strict sense of the term namely the defermimation
of the nights of adverse parties under a settled statable rule
of law (See pp 4952 217 219 248251 ) Inshort Judicial
Review as exercised by the Supreme Court today 1s often
a political power 1n the broad sense of a power and duty to
advance the best interests of the American commumty and
1ts esercise involves the use of political judgment in the
same broad sense To be sure this was more or less the
case from the first today 1t 1s the case more rather than
less one proof bemng the Courts own recognmitton of the
weakness of the principle of stare decisis mn the fild of
Constitutional Law (see pp 144 145 and 253)

To sum the whole matter up comprehenstveness of cov-
erage and doctrinal flexibiity aided by the fact that the
Court enjoys often 2 choice between comp ting doctrines—
these are the domnant charactenstics i this year of grace
1954 of our national Constitutional Law

EpwarD S CorRwIN
June 25 1934
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Some Judicial Dversiites

N Constitution of the Umted States—the most wonderful
1;::’1'111‘::5::: ever drawn by the hand of man—there Is a compre
hension and precision that 15 unparalleled and Ican truly say
that after spendingmy We wnstudying it Isull dady find in st
some mew excellence —Justice Johnson In Elkison v Delt
esseline 8 Federal Cases $93 (1823)

The subject 1s the execution of those great powers on which the
welfare of a nation essensially depends This provision is made
1 a Constitution intended 1o endure for agesto come and con
sequently to be adapted to the vartous crises of human affairs

ﬂ' —_—
Cluef Justice Marshall In McCulloch v Maryland 4 \Wheaton
316 (1819)

It [the Consttution] speaks not only wn the same words but
with the same meamng and intent with which it spoke when it
came from the hands of its framers and wat voted onand
adopted by th people of the United States Any other rule of
construction would abrogate the judicial character of this Court
and make it the meve reflex of the popular opimon of passion of the

day —Chief Justice Taney In the Dred Scott Case 19 Howard
393 (1857)

We read its {the Constitution s] words nof as we read legislative
cades which are subject to continuous revision with the changing
course of events but as the revelatton_of the great purposes which
were intended to be achieved by the Constitution a3 a contimitng
instrument of government —Chiuef Justice Stope In Umnited
States v Classic 313 U'S 299 (1941)

Juditiaf power as contredistinguished from the power of the
laws has no existence  Courts are the mere instrumenis of the
law and can will rothing —Chief Jusuce Marshall In Osborn
v U.S Bank 9 Wheaten 738 (1824)

Ll{'; are under la Constutution meL:heI Constuution is what the
Judges say it Is —Former el Justice Hugh
Govemor of New York e Hughes when

P

When an aet of Congress Is appropriately challenged in the
Cowrts as not conformirg to the  constitufional manda.e 1

xv



Judictal branch of the Government has onlv onte duty —to lay the
ariicle of the Constitution which 15 Imoked beside the statute
which 1s challenved ard to decide whether the latter squares with
the former ~Justice Roberts  In Umited States v Butler 297
USs 1(196)

Hlule unconsttitional_exercise of power by the evecuthe and
leghslative branches of the Garvernment Is = subject to fudicial
restraint the only cheth on our own exercise of power is our onn
sense of self restrant ®—Jusuce Stone (dissenting) 1bid

—

The glory and ornament of our $ystem which distinruishes iy
Jrom every other gorsernment on the face of the earth I that
there is a great and mighty power haverug aver the Constitunan
of the land to whuch has been d Iesallcd th anfd responsibility

0 % 0

within the walls of the gosernment fabric which our futhers
butlt for our protection and smmumty —Chief Justwe Edward
Douglass White when senator from Lowsiana  In Con ressional
JPecord 520d Cong and Sess  p 6516 (1894)

Judicial review ltselfa limitanon on popular government Ita
Jundamental part of our constitutional scheme But to the legislature
no less than to courts is committed the guardianship of d eply
cherished constrtutional  rights —Justuce  Frankfutter  ln
Mumnersville S hool Dist v Gobius 310 U'S 586 (1940)



THE PREAMBLE

E THE PEOPLE OF THL UNITED STATES IN ORDER
WTD FORM A MORE PLRFECT UNION ESTABLISH
JUSTICE INSURE DOMESTIC TRANQUILLITY PFOVIDE  FOR
THE COMMON DEFENSC PROMOTE THE GENERAL WELFARE

AND SECURE THL BLESSINGS OF LIBERTY TO OUPSLLVES

AND OUR POSTERITY DO ORDAIN AND ESTABLISH

THIS CONSTITUTION FOR THE UNITED STATES
OF AMERICA

THE Preamble strictlv spealing 1snot a part of the Con-
stitution but  walks before 1t By itself alone 1t can afford
no basis for a claim either of governmental power or of
pusate nght It serves  nevertheless two very mmportant
ends fist it indicates the source from which the Constitu
tion comes from which 1t denives 1its claim to obedience
namely the people of the United States secondly 1t states
the great objects which the Comstitution and the Govern
ment established by 1t are expected to promote national
umty Justice peace at home and abroad hberty and the
general wetfate ”

We the people of the United States 1n other words
We the citizens of the Umted States whether voters or F
non voters  In theory the former repre.ent and speal for
the latter actually from the very beginning of our national
history the constant tendency has been to extend the vot
1ng privilege more and more widely until todry  with the
establishment of woman s suffrage by the addition of the

1 Jacobsony Mas 197 U'S 11 (1905)

Its true office  ,ays Story 15 t0 €Xpound the nature and extent and
application of the powers actuallv conferred by the Constitution and not
substantively 10 create them  Commcnaries on th  Constitution §462

8 Thewords peopie of the Umted States and citizens are synony
mous terms and mean the same thing  They both describe the political
body who to our form the soverei,nty
2ad who hold the power and conduct the government throush thewe
representatives  They are what we familarly call the  soveretgn peoplc
and every citizen 15 one of this people and a constituent member of this
Savercignty C J Taoey in Dred S ott v Sanford 19 How at p 404
{i857) On the relanonship between citigenship and voting see C J
Chase 1n Minor v Happrrset 21 Wall 162 (1874)

1




The

Frame
work of
Goyernment

THE CONSTITUTION

Mineteenth Amendment 1o the Constitution (see p279),
the terms voter and citizen have become practically inter
changeable 2s apphied to the adult American

Do ordun and est1blish  not did ordan and establish
As a document the Constitution came from the generation
of 1787 asalowit dermmes its force and effect from the
present generation of American citizens and hence should
be interpreted m the bght of present conditions and with
a view to meeting present problems ¢

The term  United States 1s used 1n the Constitution
1n vanious senses (see e g Article III Section IiI) In the
Preamble 1t signufies as was just smplied the States which
compose the Umon  and whose voting citizens directly or
ndirectly choose the government a1t Vashington and par
ticipate n amending the Constitution &

Articles 1, 11 and IIf set up the frameworh of the Na
tional Government 1n accordance with the doctnne of the
Separation of Powers of the celebrated  Montesquen
which teaches that there are three and only three functions
of government the legslative the executne and the
judicial  and that these three functions should be exer-
aised by distinct bodies of men m order to prevent an un
due concentration of power  Latterly the importance of this
doctnne as a worlong prnciple of government under the
Constitution has been much dmumshed by the growth
of Presidential leadership in legislation by the mereasing
resort by Congress to the practice of delegating what
amounts to legislabive power to the President and other

d rative ag and by the g wm the latter
of all three powers of government according to earlier
defimtions thereof

4 See the words of Chief Justice Mar hall in 4 Wheat 316 421 (1819)
® The most comprehensive discussien of this subsect 1s that by couaset
and the Courtin Downes » Ruduell the chief of the famons Insular
Ca.cs of 1901 See 182 US 244 (1901)
¢ So broad a priociple as the doctrine of the Separation of Powers has
naturally recerved ag imes rather conflicting jaterpretations  owtastonaily
from the same Judges €7 an this connection C J Tafts opwwon for the
Court in Ex parte Grossman 267 US at pp 1191 @ (1925) with the
same Juste S opimon i Myers v US 272 US at ¢ 116 (1926) also
J Black for the Court 10 Youngstown Sheet and Tube Co 343 US 579
atpp 581 585589 with C.J Vinson for the mmonty bid 683 700 (1952)
2




ARTICLE I

Article I defines the legislative powers of the United States,
which 1t vests i Congress
SECTIONTI

4 All legislative powers herein granted shall be vested 1 a

Congress of the Umted States which shall consist of a

Senate and House of Representatives
This seems to mean that no other branch of the Govern [aw m
ment except Congress may make laws but asa matter of :h: Cousti
fact by Article VI §2 treaties which are made under the aton
authonity of the United States have for some purposes the

force of laws and the same has ona few occasions been
held to be true of

executive agreements entered into by
the President bv virtue of lis diplomatic powers? Also of
course judicial decisions make law since later decisions
may be by the principle of stare deciszs based upon them
Indeed the Supreme Court by 1its decistons nterpreting
the Constrtution constantly alters the practical effect and
application thereof As Woodrow Wilson aptly put it the
Supreme Courtis a nd of Constitutional Convention in
continuous sesston  Lihewise regulationslad down by the
President heads of departments or admimstrative bodies
like the Interstate Commerce Commussion the Securities
and Exchange Commission and so on are laws and will be
treated by the courts as such when they are made in the
exercise of authonty validly delegated by Congress

From this section 1n parttcular 1s derived the doctrine
that the National Government 1s one of enumerated pow- m‘:ﬂ?g}“"‘
ers a doctnine which was given classic exp by Chief
Justice Marshall mm 1819 1 the followng words Tius POWers
government 1s acknowledged by all to be one of enumer
ated powers The prnncple that it can exercise only the
powers granted to i1t would seem too apparent, to have
required to be enforced by all those arguments which its
1B Altman & Co v US 224'US 533 (1912) United States » Belmont
301 U.S 324 (1937) United Statesv Pink 315 U 8 203 (1942) ¢f Tucker
v Alexandroff 183 US 424 both opratons (1902)

3




THE CONSTITUTION

enhghtened friends while 1t was depending before the
people found it necessary to urge that principle 1s now
unnversally admitted 2 The doctrine 1s today subject to
many exceptions In 1828 Marshall himself held that the
Constitution confers absolutely on the government of the
Union the powers of makapg war and of making treaties
consequently that government possesses the power of ac
quining terntory either by conquest or by treaty I And
from the power 10 acquue terntery he continued arose
as the mevitable consequence the night to govern 1t*
Subsequently powers have been repeatedly ascribed to the
National Government by the Court on grounds which 1l
accord with the doctrine of epumerated powers the power
to Jegislate 1n effectuation of the rights expressly given
and duties expressly emjoined by the Constitution® the
power to impart to the paper cutrency of the Goiernment
the quality of legal tender in the payment of debts® the
powner to acqure terntory by discovery 7 the power to
legiclate for the protection of the Indian tribes wheiever
situated 1n the United States® the power to exclude and
deport altens ® and to require that those who are admutted
be registered and fingerprinted 2* and finally the complete
povers of soverergnty both those of war and peace in the
conduct of foreign relations

Also ascribable to Section I 1s the dectnine that the
Jegislature {re Congress) may not delegate 1ts powers
which was once expounded by Chref Justice Taft as follows
The well kpown maxim Delegata  potestas  non

2 McCulloch ¥y Md 4 Wheat 316 405 (1819)

3 lpet 511 542 (1828) 4 Ibd 543

5puggv Pa_16Pet 536 616 618 619 (1842)

© Julliard v Greenman 110 U'S 421 449450 (1884) See alsoJ Bradley s
concurring oprolon 1 Knox v Lee 12 Wall 457 565 (1871)

7 Lnsted States v Jones 109 US 513 {1883)

& Unrted States ¥ ka ama 118 US 375 (1886)

S Fong Yue Tmgv US 149U S 693 (1893)

1o Hines v Davidownzefef 312U 8 52 (1941)

11 United States v_Curtiss Wright Export Corp 299 US 304 315 316
318 passim (1937)  For antiespations of this con cption of the powers of
the National Government in the field of foreign refations see Penballow
v Doane 3 Dall 54 80 81 (1795) also iid 74 and 76 (argument of
counsel) af/so Chief Justice Taney s opiniop j» Holmes 3 Jenmson 14
Pet 440 575 576 (1840)

4






The House
of Repre-
sentaives

THE CONSTITUTION

sential to thew satistactory performance of therr fegistative
role Some of these are conferred upon them in specific
terms m the following sections some are  inherent or
mare stnctly speaking  are wmherited The subject 1s treated
below
SECTIONII
Y1 The House of Representatives shall be composed of mem
bers chosen every second year by the peaple of the
several States and the electors m each State shall have
the quabfications requisite far electors of the most nu
merous branch of the State legislature

Electors are voters The rnght here conferred 15 extended
by Amendment XVII to the choice of Senaters While the
enjoyment of this night 15 confined by these provisions to
persons who are able to meet the requ rements preseribed
by the States for voting provided the.e do not transgress
the Constitution (eg Amendments XV and \I%) et the
nght atself comes not from the States but from tae Con
stitution  and so1sa  prvilege and immumty  of national
otizenship about the exerase of which Congress may
throw the protection of rts legislation and which under
Section I of the Tourteenth Amendment no State may
abnidge * Is the hmutation of the right to vote to persons
who have pmd a poll tay such an abridgement bevause of
its restrictive operation on the right to vote for members
of Congress? Some people contend that 1t 1s but n the
single case challenging  the vahidaty of the pofl tax require
ment the Court unammously sustamed it as + comstitu
tional qualification for votng in State elections @ holding
which logically settles the question of the requirements
validity for voting wn Congressional elections #

2 Ex parte Yarbrough 1100 S 651 (1884) Unnied States v Clagsie 313
U S 259 {1941) United States » Saylor 322U 5 385 (1949)

2 Breedlove v Suttles 302U S 277 (1937) The oppoaents of the poll
tax make a good den) of dictum by § Sacksonin_Ins concurnng opraton
in Edwards v Cahf , 314 U 5 atp 185(1941) They are also 2pt to con
tend that voung soa Cosgressional election 15 a * federal funcion the

formance of whih a State may not tax but even concediog th  tunc
tien theory the Constitation stull cofiaes 1t wa the case of Congres rogal
elections (o those who arc eatitled to vote w State slections

6



WHAT IT MEANS TODAY

€2 No person shall be a Representative who shall not have
attamned the age of twenty five years and been seven
years a citizen of the United States and whao shall not
ihen elected be an imhabitan. of that State in which he
shall be chosen
It was early established m the ca.e of Henry Clay who ®as
elected to Senate before he was thirty jears of ege that
3t 35 snfficeent 3f a Senator possesses the quahfications of
that office when he tahes hisseat and the corresponding
rule has always been applied to Representatnesas well 3
An nhabitant 15 a resident Custom alone has estab-
lished the rule that a Representative must be a resident
of the distrsct from which he 1s chosen ¢
€3 Representatives and diect taxes shall be apportioned
among the several States which may be ncluded within
this Union according to their respective numbers which
shall be determined by add ng to the whole number of
free persons ncluding those bound to service for a term
of years and excluding Indians not taxed three fifths
of all other persons The actual enumreration shall be
made within three years after the first meetmg of the
Congress of the Umted States and withm subsequent
term of ten years 1n such manner as they shall by law
direct The number of Representatives shall not exceed
one for every thirty thousand but each State shall have
at least one Representatne and until such enumeration
shall be made the State New Hampshire shall be entitled
to choose three Massachusetts eight Rhode Island and
Providence Plantations one Connecticut ive  New York
six New Jersey four Pennsylvama eight Delaware one
Maryland six Virgima ten North Caroling fise South
Carolina five and Georgia three
This paragraph embodies one of the famous compromises
of the Constitution The term three fifths of all other
Persons meant three fifths of all slaves Amendment \III

has rendered this clause obsolete and Amendment M\ IV
Section IT has superseded at
(:9?;;1 Rep 904 74ih Congress Ist Sess {1935) 79 Covg. Rec 9651 9653

“ffindus  Precedents of the House of Representatnes §414 (1507)
7






WHAT IT MEANS TODAY

€5 The House of Representatives shall choose their Speaker
and other officery and shall have the sole power of m
peachment
“The powers of the Speaker hiye varned greatly at different
tunes They depend altogether upon the rules of the House
The subject of impeachment 1s dealt with at the end of
the next section
SECTION III

%1 The Senate of the United States shall be composed of The Senats,
a Conttnu
two Senators from each State chosen by the legslature 1ng Body
thereof for six years and each Senator shall have one vote
“This paragraph has been superseded by Amendment \VII
€2 Immediately after they shall be assembled 1n  consequence
of the first election they shall be dwided as equally as
may be into threeclasses TIhe seats of the Senators of
the first clnss shall be vacated at the espiration of the
second year of the second class at the expiration of the
fourth year andof the third class at the expiration of
the sixth year so ttat one third may be chosen every
second vear andif vacancies happen by resignation or
otherwise during the recess of the legislature of any State
the executive thereof may make temporary appomt-
ments until the next meeting of the legislature  which
shall then il such vacancies
Tlus paragraph explains how 1t came about that one third
of the Senators retire every two years as well as why the
Senate 15 4 continmng body * VWhile there have been 81
Congresses to date there has been only ane Senate and
this will appatently be the case till the crack of doom
The final clause of this paragraph also has been super
seded by Amendment \VII
93 Wo person shall be a Senator who shall not have attar
med to the age of thirty years and been nine years a
atizen of the Umted States and who shall not  when
elected be an inhabitant of that State for which he shall
be chosen

Followmg the precedent set m ihe case of Henry Clay
1 McGrain v Dangherty 273U'S 135 181 182( 1927
g
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Mentroneg 1bay e 118 not necessary fora Petson tq POssrse
these T ificagyon, when he 44 chosen Senator 5 15 sufy

SNt il he gy them wphen he tahes the outh, of office ang
enters upop his offigyay dities v

¥ The Vice Pressdent of the United States shall be Presy
dent of the Senate but shapy hive go vote  ypjesq they

Person ghapy be €onmicteq Without the Concurrence of
o thirgs of the rembers bre ent
Jmpeacbments e charges of musconduct ,, ofice  4pqg
are Comparaple to Presentments or mdxctments by rand
Jury hey are voted by tphe House of chresentamcs by
2 majoryty, Yote that g a Mmijority of % Quorum (see Sec
tony ¢ )]
2 See dispasition Of Senagop Rush p Halt 5 Cas¢ Senare Proceeding,
Congle:.vmna/ Recory Aprif 18 and June 19 and 20 jo3g
S Life ang Works Df.lo/lnAdams 1 448459 {Boston 1856)
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WHAT IT MCANS TODAY

The persons subject te impeachment are *cavil officers
of the Umited States (see Article 1T Section IV) which
term does not include members of the House or the Senate
{see Atticle I Section VI §2) who however are subject

to disaphne and expulsion by their respective houses
(see Section V, §2)

The charge of misconduct must amount toa charge of
treason bribery or other high crimes and msdemeanors
{see Article IY Section 1V) but the term high crimes and
msdemeanors 1s used 1n a brond sense bemg equivalent
presumably to lack of that good behavior which 1s spe
cifically required of judges {see Article III Section I) It
1s for the House of Representatives to judgen the first
mstance and for the Senate to judge finally whether al-
Ieged misconduct on the part of a civil officer of the United
States falls within the terms  high crimes and misdemean
ors and from this decision there 1s no appeal

In 1803 Distnct Judpe Pickening was removed from
office by the process of 1mpeachment on account of drunk~
enmess and other unseemly conduct on the bench The
defense of insamity was urged n is behalf but unsuccess
fully One hundred and ten years later Judge Archbald of
the Commerce Court was similarly removed for solicrting
for himself and friends valuable favors from ratlroad com
pames some of which were at the time hitigants inlus
court and in 1936 Judge Ritter of the Ylonda District
Court was removed for conduct 1n connectton with a
recervership case which raised semous question of hisin
tegrity although on the specific charges agamst him he
was acquitted 4

When trying an mmpeachment the Senate sits as a court
but has full power n determming 1ts procedure and 1s not
required to disqualifv its members for alleged prejudice or
interest However when the President of the Umited
States 1s tried the Chuef Justice shall preside the dea
being no doubt to obviate the possibility of bias and unfair-

AW S Carpenter Judicial Tenure in the United States 145 152 (NeW
Haven 1918) Senate proceedings m Cong Record Apnl 16 1936
11
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WHAT IT MEANS TODAY

SECTION 1V
The times, places and manner of holding elections for Congres
Senators and Representatives shall be prescribed 1n each sl‘o?alnlloefg
State by the legislature thereof but the Congress may at ‘é[%z:\::om
any time by law make or alter such regulations except as
to the places of choosing benators

=

This 1s one of the few clauses of the Constitution to dele-
gate power to the States  Iegwlature here means the
State legislature acting i sts law making capacity and
consequently subject to the governors veto where this
exists under the State constitution  as 1t does today mall
the States except North Carolina Until 1842 State regu-
lation~ of Congresstonal elections went unaitered by Con-
gress and Representatives were freuently chosen on State
wide tichets By an act passed that year Comgress mposed
the district svstem on the States and by one passed n
1911 added further requirements Representatives must
be elected by districts composed of a compact «nd con
tiguous terntory and contaming as nearly as practicable
an  equal number of inhabitants * These provisions no
longer govern having been omutted from the Act of June
18 1929 (see p 8) As a result remarhable disparities m
population exist at times even as between distncts n the
same State The eventh Iinois di trict for example con
tains over 900 000 nhabitants as agawnst only 132000 m
the filth Illmots distnct Thus a single vote m the latter
district counts more than eight votes do m the former m
the choice of a Representative It1s by no means beyond
therealm of posubility that the Supreme Court mav be
brought to held 1n a properly got up case that State legis
Iatton sanctioning such dispanities violates the equal pro
tection clause of Amendment X1V ?

Under earlier legislation which the Act of 1929 leaves

* Smileyy Holm 285US 355(1932)

N gs Code tt 2 ¢ 1 Woody Brown 287US 3 (1932)

ec Colegrove v Green 328'U'S 549 (1946) and cases there cited

also Joel Francis Paschal  The House of Represéntatives  Grand Depo

sitory of the Democratic Praaciple ? w and Contemporary Problems
{Duke University Spring issue 1952) 2:6-289 ”
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ummpaised, unless the State conshifuhion specifies some
other date—and Maine 15 the only State still fathng withm
this exception—elections for members of the House take
place on the Tuesday following the first Monday of Novem
ber of the even years and totes must be by wntten or
printed ballat or by voting machine where this method 1
authorized by State law ¢

May Congress by way of regulating the manner of hold
ing elechions limit the expenditures of candudates for
nomunation or  electon to Congress? In the Newberry
cise ® which concerned a Candidate for the Senate four
members of the Supreme Court took the wiew that the
above quoted words referred only to the last formal act
whereby the voter registers hus choice, and so answered this
question  no  but a fifth Justice who with these constt
tuted the majonity of the Court on this occasion  expressly
confined s opimon to  the state of Congresss power before
the adoption of the Seventeenth Amendment when the
election of Senators bemg by the State lemslatures was
much more evidently separable from the preluninary stages
of candidacy than it is today In Umted States p Classic®
the Court ruled m 1941 that certun Lowstana election
offictals who were charged with tampering  with ballots cast
1 a pumary election for Representative had been properly
indicted vnder the Umted States Cnimunal Code for con
spining to deprive citizens of the United Statesof 2 night
secured to them by the Constitution namely the nght to
participate 10 the choice of Represeatatives i Congress
This was held to include not only the right of the elector

to cast a ballot and to have it counted at the general elec
4jon whether for the successful candidate ornot  but also

4US Code tit 2 ¢ 1 Abullmtroduced 1nto the House by the Hon.
Hatton Sumaers of Texas February 28 1940 would h:ne changed thc
date of electson of Senators and
Prestdentnat Electors to the Tuesday following lhe Sm Mosnday i o
tober Sorne such chaaee scems to be required by the gong 1nto effect of
Amendmeat XX but so far the only action Congress has taken 1s lo put
forward the meeting of the Presidential Electors 1o their respective States
2nd the counting of their votes by Congresy

& Newberry v US 256 U'S 232 (192)

$I1IUS 299

4




WHAT IT MEANS TODAY

us nght to have hus vote counted in the primary in cases
where the State law has made the primary an ntegral
part of the procedure of choice or where the primary
effectively controls the choice Three Justices dissented
on a question of statutory interpretation but took pawns to
voice their belief that Congress may regulate primaries at
which candidates for the Senate and House are selected a
position which 1s further bolstered by later holdings that
the Iifteenth Amendment protects the right to vote
party prnmanes? Years earlier moreover the Court had
asserted that the Natiomal Government must simply by
virtue of 1ts republican character possess power to protect
the elections on which its ewstence depends from violence
and corruption a sentiment which 1t reiterated and em
phasized i 1934 with the Newberry Case before 1t
42 The Congress shall assemble at least once in every
year and such meeting shall be on the first Monday in
December unless they shall by law appoint 2 different
day
This provision has been superseded by Amendment XX—
the so called Norris “Lame Duck  Amendment

SECTION V

491 Each house shall be the judge of the elections returns
and qualifications of its own members anda majonty
of each shall constitute a quorum to do business but a
smaller number may adjourn from day to day and may
be authonzed to compel the attendance of absent mem

bers 1n such manner, and under such penalties as each
house may provide

The power conferred by this paragraph carnes with at
authonity to tahe all necessary steps to secure information
which may form the basis of intelligent action including

the nght to summon witnesses and compel them to an
(1975§)mxlhv Allwnght 321US 649 (1944) Terry v Adams 345 U.S 461

53: ﬁ.;pmeYuthgh 110 US €51 (1884) Burroughsy US 290 U.S

34) The right 1o have a vote counted_meaos the right to have 1t
counted honestly  United States v i

Mosley 238 US 3
States v Saylor 322 US 385 (1944) 83 (1913) Uaited
15
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THE COMNSTITUTION

aner by well axthe richt to delepite cach poncee toa
committer And whenrver cither houer daubts the quake
ficationy of one chamins srembership at may  dunoe
sestipaton suspend bim or even reluse to sweae biman

Nor do the  qualifications here referred to conust so'ely
of the qualifications presenbed in Sections I and HI abose
for Representatnves and Semitors respectvely  Lonrress
it s been auid mwy ampose divpniliications for reatons
that appeal to the common judsment of mankird  In
1904 the House of heprosentatney enduded a Representa
tine from Ltali 1s 1 notortous  demorahing, and rudicous
siolitor o State and Ledera] hws rehitin to polygamy ard
ats attendant estmes Palule o 192% the benate sefused to
scat 1 “enator ehet from [Hhinats on the ground that fus
tcceplance of certun sumsin promation of his candidacy
had been contriry to sound palicy  hrmilad to the digmity
of the “en1te dangerous to the perpetunty of free gosern
ment  ad had tunted Mis credeatials with fraud and
corruption ?

The circumstance that sefusal by the senate to sext one
clanmtng, membershisp must cwuse 3 Mtate 1o Jose ity equality
of seprese station m that bedy for v time 1s 1 fact of no
mmportince constitutronally  equality of repses ntation
bewny, guiranteed merchy as Jgaast the pouet fo amend
the Constitution $
*2 Tch house may determene the rules of its proccedings

pumish sts members for disorderly behavier and with
the concursince of two thirds evpel 1 member

s by virtue of sts power to deternune the rukes of ats
Pproceedings  thet the Senate s been able to develop that
most peeuliar wstitution the  filtbuster  The cort of the
filibuster 1s the right of any  “enator wha can secuse suiog

1Rarryy US 2I9US 597 (1979

23 A" Woodburn  The American Republic and lts Gorvernment 247
{New Yorh 1903}

SCong hecord December 197 January 1922 On the pruileges and
procedure of the House generally  and supporting precedents see Hrads
"9'52“{ 9’6” of the House of K presemtatnes ¢t (8 vols  Washugton
1

dBary v US pustated
16
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mitton from the Chair to talk on any subject that may enter
shead however remote 1t may be from the business under
way for as long as Ius legs will hold imup A few years
ago this umque institution seemed to be losmg ground
Indeed 1n 1917 the Senate for the first tuve 1n1ts history
adopted a mutigated cloture rule Unfortunately things
have recently taken a turn for the worse Thusin 1948 the
late Senator Vandenberg ruled in his capacity as President
protem that a motion to change the Semates rules re-
quired the affirmative vote of two thirds of the entire Sen-
ate membership and this ruling was presentlv adopted by
the Senate as Rule 22 Asked last January 5 fora clan
fication of this rule Vice President Nixon expressed the
opimon that 1t was unconshitutional  masmuch as it de
nied the membership of the Senate the power to make 1ts
own rules He acknowledged however that only the Sen
ate could decide the issue And this 1s how the matter
stands at present By virtue of 1ts power to make its own
rules the Senate has adopted a practice that nullifies this
‘power §

In the exercise of their constitutional power to determine The power
their rules of proceedings the Houses of Congress may nat g{fuiascehm"
1gnore constitutional restraints or violate fundamental its proce~d
nghts and there should be a reasonable relation between 1083
the mode or method of proceeding estabhished by the rule
and the result which 1s sought to be attained But wathin
these limitations all matters of method are open to the
determination of the House The power to make rules

15 not one which once exercised 1s exhausted Itisacon
tinuous power always subject to be exercised by the House

and with n the hmitations  suggested absolute and beyond
the challenge of any other body or tnbunal * But when a
rule affects private rights the construction thereof may
become a judicial questton In Christofiel v United States®

a sharply divided Court upset a conmviction for perjury 1n

SSee Franklin Burdette Filibusiersag in the Senate 6 61 111 112 227
229 232 233 237 238 (Princeton University Press 1940 also the present
wiiers President Office ard Powess (hew Yorl Uniersity Tress, 4th Ed.
1957) 47779

3RU S 84(1949) 17
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ment of Great Britain Each house may pass resolutions
erther separately or concurrently’ with the other house
with a view to expressing 1ts opimon on any subject what
soever and may create conmittees to deal with the matters
which come before it Also each house has certain powers
of a judicral character ever outsiders If a stranger rudely
mterrupts or physically obstructs the proceedings of one
of the houses he may be arrested and brought before the
bar of the house involved and pumshed by the vote of 1its
members for contempt but 1if the pumishment takes the
form of impuisonment 1t terminates with the session of the
house 1mposing 1t Also each house has full powers to
authonze investigations by commuttees looking to posstble
action within the scope of itspowers or of those Congress
as 2 whole which committees have the night to examine
witnesses and take testtmony and if such wiinesses prove
recalatrant they too may be pumished fo- contempt

though 1n this case the pumsh t s d d
under an Act of Congress passed mn 1857 by t
Court of the District of Columb for nor ,
But 1t 1s not within the power of erther house to pry nto
the purely personal affaurs of private individuals or ton
vestigate them for the purpose of exposmng them orto
deprive them of freedom of speech press and association
and whether 1n a particular investigation a committee of
Congress has attempted to do any of these things rests with
the Supreme Court to say!® Indeed in the last case just
aited the Court goes so far as to suggest that 1t s entitled
to rule whether a question put t0 2 person under investiga
tion by a Congressional Commuttee was relevant It can
be rather confidently predicted that Congress will not in-

defimtely pernit its primitive power of mnquiry to remamn
1n Judicial leading strings

y p
he Supreme
3

19 On this topic ¢f Anderson v Dunn 6 Wheat 204 (1821) Kulbourn
¥ Thompson 103 U™ S 168 (1880) i re Chapmaa 166U S 661 11897)
Marshally Gordon 243U S 521 (1917) McGrain v _Daugherty 273
U'S 135 (1927) (Jurney v McCracken 294 U S 125 (1935) 2U S Code,

§192 Umted States v Beyan 339 U S 323 (1950) Watkins v Upited
States, decided June 17 1957

19
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WHAT IT MEANS TODAY

been created or the emoluments whereof shall have
been increased during such time and no person
holding any office under the Umted States shall bea
member of either house during his continuance 1n office
Despite this paragraph Presidents hwe {requently ap-
pointed members of the houses as comnussioners to act 1n
a diplomatic capacity  but as such posts whether created
by 2ct of Congress or not carried no emoluments  and were
only temporary they were not it would seem | offices 1n
the sense of the Constitution ¢
The first clause became a subject of discussion m 1937
when Justice Black was appomted to the Supreme Court
1n face of the fact that Congress had recently improved the
financial position of Justices retiring At scventy and the
term for which Mr Black had been elected to the Senate
from Alabama in 1932 had still some time to run The ap
pontment was defended by the argument that maswuch
as Mr Black was only fifty one years old at the time and
50 would be ineligible for the increased emolument for
mmneteen years 3t was not astofum an increased emolu
ment Similarly when 1 1809 Senator hinox of Pennsyl-
vama wished to become Secretary of State in President
Taft s Cabinet the salary of which office had been recently
increased Congre s accommodatingly repealed the increase
for the period which stil remaned of Mr hnovs Sena
foral term In other words a Senator or Representative—
and especially 4 Senator—may  duon, the time for shich
he was clected he appomnted to any cwvil office wunder the
authority of the United Stated the emoluments whereof
shall have been increased durtng such time provided only
that the mn 1 t 15 not avalable to the
appotntee  dunng such time
Ihe second clause derves from an act of Parliament Cabinet
passed w 1761 which sought to reduce the royal influence “poaiden
by excluding all  placemen  from the House of Commons tal” system
The act however so cut the Commons off from direct

L:xgwledge of the business of government that it yas largely
mited States v Hartwell 6 Wall
Constitution 1205 607 (New York. 1agg) > \e67) €F Wiltoughby on the
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repealed wathin a few years and so the way was paved for
the British * Cabinet System  wheremn the executive power
of the realm s placed in the hands of the leaders of the
controling party m the House of Commens Conversely,
the revival of the provision in the Constitution 1 con
formity with the doctrsne of the Separation of Powers hes
at the basis of the American Presidential System 1
which the business of legislation and that of admunistration
proceed largely 1n formal though not actual 1ndependence
of each other (See however Article II Section I, 91,
and Section IIT)

SECTION VII

Q1 Al bi¥s for razsing revenue shall originate mn the House
of Representatives but the Senate may propose or
concur with amendments as on other bills

The House has frequently contended that this provision

covers appropriation as well as taxatton measures and also

bills for repealing revenue acts! Although i practice most
appropriatron  as wall as gll taxation measures do originate

m the House the provision s otherwise neghgible 1nas

much as the Senate may amend any bill from the House

by substituting an entwrely new measure under the enact

g clanse

Etery bill which shall have passed the House of Repre

sentatnves and the Senate shall before 1t become a law

be presented to the President of the United States if he
approve he shail signat but of not he shall return it
with lus objections to that house 1 which 1t shall have
ongmated who shall enter the objections at large on
therr journal and proceed to reconisider 1t If after such
reconsideration two thirds of that house shall agree to
pass the bill 1t shall be sent  together with the objec
tions to the other house by which it shall likewise be
reconsidered and 1if approved by two thirds of that
house 1t shall become a law  But 1n all such cases the
votes of both houses shall be determined by yeas and
nays and the names of the persons votmg for and
IR. E. Cushmar dmerican Natloral Government 478481
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against the bill shall be entered on the journal of each
house respectively  If any bull shall not be returned by
the President within ten days (Sundays excepted) after
1t shall have been presented to hum, the same shall be a
law 1n like manner as1f he had smgned it unless the
Congre s by therr adjournment prevent its return in
which case 1t shall not bea law
A hll which has heen duly passed by the two houses may
become Jaw 1n any one of three ways first with the ap
proval of the President which 1t has been generally as
sumed must be given within ten calendar days Sundays
excepted after the presentation of the bill to him—not
afterits passage secondly without the Presid nts ap
proval if he does not return 1t with s signatwe within
ten calender days Sundays excepted after such presenta
tion thirdly despite his disapproval if at1s repaused by
two thirds of each house  thatis two thirds of a quorum
of each house? (see Section V 9§ 1)

Bil's which have been passed within  ten days of the end
of a session may be kept from becoming law by 2 pechet
veto that s by the President s failling to return them till
an adjournment of Congress has intervened nor does 1t
make any difference that the adjournment was not a final
one for the Congress which passed the bill but a meely
ad interim one  between sessions3 Likewise the President
may effectively sign a bill at any time  within  ten calendar
days of its presentationto hum Sundays excepted, even
though Congress has adjourned in the meantime whether
finally or for the session € 2nd on the other hand he may
return a bill with lus objections to the house of sts orgn
vaan appropriate officer thereof while 1t 15 1n recess in
accordance with 74 of Section V above 3

Thefact that the President has ten duys from thewr
presentation rather than their passage within which to sign
bilis became a matter of great importance when President
Wil:on went abroad in 1919 to participate sn the making
oi the Treaty of Versailles Indeed by a curious combina

u
el o) o 203 Fe o

z
Edwards vy US 286 U'S 482 (1932)
5 Wnghty US,302US 583 (1938)
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WHAT IT MEANS TODAY

Tend Lease Act of March 11 1941 the Fust War Powers
Act of December 18 1941 the Emergency Price Control
Act of January 30 1942 the Stabilization Act of October 2
1942 the War Labor Disputes Act of June25 1943 all
rendered the powers which they delegated subject to repeal
sooner or later by concurrent resolution That Congress
may qualify m this wav its delegations of powers which 1t
mught withhold altogether would seem to be obvious 8

Also 1t has been settled by practice Whach 18 generally
<onsidered albert whitout sufficient reason to have been
Tatified by judicial decision that resolutions of Congress
‘Proposing amendments to the Constitutson do not have to
e submtted to the President ? (see Article V)

SECTIONVIIIL

This 13 the most important section of the Constitution
since 1t deseribes for the most part  the field within which
Congress mav exercise sts legislative power  which1s also
the field to which the Presdent and the Natiomal Courts
are mn great part confined

Congress s legislative powers may be classifird s follows
Fust s enumerated powers thit s those which are
defined rather speaificaily 1 s 1 to17 followmg secondly
certam other powers which also are  spearfically or 1mpliedly
deleghted 1n other parts of the Constitut on  ({see Section
IV above alo Articles II IIT IV and V passtm and
Amendments XIII to \X) thirdly its power conferred by

5 QOnthe concurrent resolution see the present writes s Total War and
the Canstyution 4547 (New York 1947) Senate Report 1335 S4th Con
gress 2nd Session Leonard D Whute 1n 35 American Polincal Science
Review 896 (1941  1In the June 1953 issue of the Herigrd Law Revew
J Jackson of the Stpreme Court who was President F D Roosevelt s
Attomey General tthe time of the epactment of the Lend Lease Act
Brings (o hight amemorandum of the late President i which the latter
<ontended that the provision of the Act giing the Houses of Congress the
night to can el the measure by a simple concurrent resolution rather than
bva subject to Preside 1icto was notwith
standing which however he signed the bill for pohcalreasons  In
the opiion of the present witer the late Pre td oty constuutional
qualms were 3l based

*Hollingsworth v Va 3 Dall 378 (1798) The case arose under Amend
ment X¥ after it had been approved by the required numiber of State legis
tatures Yo these circumstances the Court declined to nterfere
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ruled otherwise ¢ Indeed at one time 1t appeared to be bent
on seeng how far 1t could carry the principle of exemp-
tion going tothe length of holding that a manufacturer
of motorcycles was not subject to the federal excise tax on
sales thereof with respect to sales to a mumcipahty * The
Court has since abandoned this posiion quite completely
In Graves p New York decided early 1 1939 Collector v
Day and New York p Graves (decded early in 1937) were
pronounced  over ruled so far as they recogmize an impled
constitutional immumty from income taxation of the sal
anes of officers or employees of the national or a State
government or their instrumentalties ¢ and 3t appears
highly probable that the same rule would be apphed
should Congress choose o 1nvoke 1t to the non discrimina-
tory taxation of income from State and mumeipal bonds
The pover of Congress however to exempt national in
strumentalities from State taxation by virtue of the neces
sary and proper clause shil stands” (see pp 180 181)
Furthermore when a State embarks upon an enterpnise
which 1f carried on by pavate concerns would be taxable
lile selling iquor or muneral waters or holding football
exhibitions such activities—once but no longer termed
non governmental —are subject to a non discriminatory
1mpostition of apphicable national taxes®

Agamn Congress must levy its taxesin one of two ways
all dutres 1mposts and excises must be uniform through
out the United States thatis the rule of liability to the
tax must take no account of geography * while on the other
hand the burdenof direct taxes

Exemption  Supplement fo the National Municipal Review XIUI No 1
Qanuary 1924)

4 Brushaber v Un Pac RR Co 240U S 1(1916) Evansv Gore 253
US 245 (19.0y

4 Indian Motoreycle Co v US 283U'S 570 (1931)

® Gravesy NX 306 US 466 (1939

7 Pittman v HOLC 303U'S 21(1939) Unuted States v Stewart, 311
US 60 (1940) InCecd by a recent holding national securities ars intrin
;f}al(llyg?;)mpt from state taxation Society for Savings v Bowers 349U §

3 South Carclina v US 199 U'S 437 (1905) Allen v Regents 304U S
439 (1938) New York and Saratoga Springs Com s n v 5 326US 572
(1946) Wilmetiet Park Dist v Campbel] 338 U'S 411 {1949)

? Florda v Melion 273 US 12 (1927) -

must be imposed upon
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ruled otherwise ¢ Indeed at one time 1t appeared to be bent
on seeing how far 1t could carry the principle of exemp-
tion gomgtothe length of holding that a manufacturer
of motorcycles was not subject to the federal excise tax on
sales thereof with respect to sales to a mumapabity ¥ The
Court has smee abandoned this position quite completely
In Grives v New York decided early mm 1939 Collector v
Day and New York v Graves (decided ewly 1n 1937) were
pronounced  over ruled so far as they recognize an implied
conshitutional immumty from ncome taxation of the sal-
anes of officers or employees of the national or o State
government or ther instrumentalities ¢ and 1t appears
highly probable that the same rule would be appled
should Congress choose to invohe 1t to the non discrimina-
tory taxation of income from State and mumeipal bonds
The power of Congress however to exempt national in-
strumentalities from State taxation by sirtue of the neces
sary and proper clause still stands? (see pp 180 181)
Furthermore when a State embarks upon an enterprise
which if carnied on by private concerns would be taxable
hike selling liquor or mineral waters or holding  football

tub such actwat; but no longer termed

Ton governirental —are subject to a non discriminatory

imposition of apphicable national taxes §

Agam Congress must lev yits taxesn one of two ways
all duties imposts and excises must be umiform throuh
out the United States thatis the rule of hability to the
tax must take no account of geography * while on the other
hand the burdenof direct taxes must be 1mposed upon

Exemption Supplement to the National Mumcipal Review XIII No 1
(]ﬂ‘u;;zryhﬂbu)

rushal Un P R 253
USS i (1955)" n Pac RR Co 240U S 1(1916) Evansv Gore

. Indian Motorcycle Co v US 283 US 570 (1931}
5 Graves v NY 306 US 466 (1939
Pittman v HOLC 308 UU'S 21 (1939) Unuted States v Stewart 311
U'S 60{1540) Indeed by a recent holding national securities are intrine
:fxﬂ('f'g?ét)mm from state taxation Society for Savings v Bowers 349 U S
® South Carchmav US 199 U'S 437 (1905) Allen v Regents 304U S
438 (1938) New York and Saratoga Springs Comsn» U S 326 US 572
{1946) Witmetiet Park Dist ¥ Camopbell 333U S 411 (1949)
* Florida v Mellon 273 US 12 (1927)
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BHAT IT MEANS TODAY

sustaim challenged taxes on lustonical grounds as  excises ’
saying 1n this connection that ¢ a page of history 1s worth a
volume of logic 1 Today mhentance taxesare so classt
fied asarealso estate taxes aud taxeson gifts with the
result that 1t 1s sufficient 1f they are umform throughout
the Umted States 1n the geographical sense ¥

While the rmising of revenue 1s the primary purpose of
taxation 1t does not have to be itsonly purpose as the
Iustory of the protective tanff suffices to demonstrate And
m the field of excise taxation 1f Congressis entitled to
regulate a matter 1t may do so by taxing1t!* Also by
laying down certamn regulations for heeping the traflic in
narcotic drugs open and above board and thereby easily
tavable Congress has in effect brought this traffic under
nattonal control ¥ Turthermare there are some businesses
which Congress may tax so heavily as to duve them out of
existence  one example bemng the production of white
sulphur matches another the sale of cleomarganne colored
to look hke butter another the dealingin sawed off shot
guns®  On the other hand the Court some years ago held
vold a special tax on the profits of concerns employing
child labor on the ground that the act was not a bona fide
attempt to raise revenue but represented an effort by Con
gress to bring within ats control matters reserved to the
States® and Jater 1t set aside 4 spectal tax on hiquor deal
ers conducting business 1n violation of State law as bemng
a penalty and aninvasion of the police power mherent
n the States 20 That such attempts to  psychranalyze’
Cungress as the late Justice Cardozo densively character~

’51 WY‘a(x:n':'vxiust Cthv ExsncrK 256 U S 345 349 (1921)

IBI‘)U S lt’)nv core 178 U'S 41 (1900) Bromiey v McCaughn

Us ;Hzx‘c Eankv Fenno 8 Wall 533 (i869) Mulford v Nat Smith 307
33‘; ‘(umx:a smes v Poremus,249 U S 86(1949) Nigrov US 276U S

v US 155US 27(1904) Sonzmskyy US 300 5
l!937) Um(ed States v_Sanchez 340 U)S z s(yv 50) See nls;]lslmlgg

f‘:::;:uv Kahniger 345US 22(1953) whxc.h atax on gambling was

LBailey v Drexel Furmiture Co 259 U'S 20 (1922
20 United States v Constantie 256 U S 297 8936;
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THE CONSTITUTION

1zed them in the case last cited  would be repeated today
seems at least doubtful**

The money which 1t raises by taxation Congress may
eapend to pay the debts and provide for the common
delense and general welfare of the United States The im
portant term here s general welfare of the Unsted States
Madison contended that Congress was empowered by it to
tax and spend only to the extent necessary to carry anto
execution the other poners granted by the Constitution to
the United States Hamlton contended that the phrase
should be read literally and that the taxing spending
power was maddition to the other powers®* Time has
vindicated Hamnlton Not only has Congress from the first
frequently acted on his view but the Court has gone out
of 1ts way to endorse 1t This occurred in the case of Umited
States v Butler,® 1n which nevertheless the Court over
turned the AAA on the ground that 1n requnng agrcul
tunsts to sign contracts agreeing to curtail production as a
condition to therr recerving certain payments under 1t the
act coerced said agriculturists in anattemptto  regulate
a matter namely production which was reserved to the
States Three Justices dissented on the ground that Con
gress was entitled when spending the national revenues for

the general welfare to see to 1t that the country got its
moneys worth of general welfare  and that the con
demned contracts were necessary and proper to that end
Later cases moreover uphold the power of the National
Government to spend money . support of unemployment
msurance to provide old age pensions to loan money ta
municipalities to enable them to erect their own electric
plants and generally to subsidize by so called grants in
aird  all sorts of welfare programs carried on by the States 2¢

I See especrally Mulford v Nat Smuth 307 US J8(1939) and Unsted
Statesv Darby 312US 100 (1941)

23 On the general subject see the present writer s article on  The Spend
Ing Power of Congress * 36 Hariard Law Review 548 582 (March 1923)
also Charles Warren Congress as Santg Claug (Chatlottesville Va  1932)

23 Unsted States v Butler 297 US 1 (1936)

23 Steward Mach Co v Dawis 301 US 548 (1937) Hehering vy Davis
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The view has been advanced at times that the clause
¢ provide for the general welfare of the Umited States
15 murh more than a mere grant of power to taxand spend
for the general welfare and authonzes Congress to legislate
generally for that purpose®® This view however which
would render the succeeding enumeration of powers largely

tautological has never so far been durectly countenanced
by the Court

G2 To borrow money on the credit of the Umted States Eal:rowm
4

Logically this power would seem to be hmted to borrow ‘power

ing money to provide for the common defense and general

welfare of the Untted States  In practice 1t 15 himuted only

by the credit of the United States which today appears

tobe without himits imasmuch as the National Debt now

tops 174 billions of dollars a sum exceeding the total ex

penditures prior to 1040 of all governmental umts iz the

United States But Comgress may not by any of its powers

alter the terms of outstanding obhigations of the Umted

States without providing for compensation to the holders

of such obligations for  actual loss ¢ but this unfortu

nately does not sigmfy that by pursuing 1mflationary fiscal

policies 1t may not tepder such oblgations practically

worthless without bemng required to compensate the hold

ers thereof for their loss which 1sheld to be incidental

or consequential merely andnota tahing of property

s the sense of Amendment V%7 May Congress authonze
forced Joans under this clause ? Not 1f history counts for
anything Sucha loan would not be aloan at all the
element of negohiation being absent from the transaction

1t would be either a supplementary ircome tax  or of 1t took

more than income  would be a capital levy which to be

30LU S 619 (1937) Albama Power Co v Iekes 302 US 364 (19
Fegeral Grants in A sec by §7 385 1 $0%38) 0a

W
2336 Harvard Law Review,550-552 J F Laws
Clons (o e S on The General Welfare
SPetryy US 293US 330 {1935) Secalro Lynchy US 292US
.7’l {1939

7 Knovy Lee §2 Wall 457 (1871) MNormanvy Dalt £0 R
%{); 3l)JS 330 (1935) See alsoOmmia Coml Co v US 26t l‘}SCS%Z
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THE CONSTITUTION

constit uttonal would hase to be apportioned among the
States

The aborve clauses and clauses 5 and 6 following com-
prise what may be called the fiscal pawers of the National
Government By virtue of these tahen along with the nec
essary and proper clause below Congress has the power
to charter national banks to put thew functions bevord
the reich of the taving power of the States fo alter the
metal content and syalue of the comage of the United
States to issue paper money and confer upon 1t the quality
of legal tendes for debts to mnvalidate private contracts of
debt which call for payment mn something other than legal
tender to tax the notes of issue of State banks out of exsst-
ence to confer on national banks the powers of trust com~
pantes to establisha Iederal Reserve System a Farm
Loan Bank  etc *8 (See also §5 of this Section )

3 To regulate commerce with foreign nations and among
the several States and with the Indian tnbes

Commerce 1s raffic that 1s the buying and seling of
commodities and mclodes as an important incident the
transporeation of such commodities from seller to buyer
But the term hasalso been defined much more broadly
Thus n the famous case of Gibbons p Ogden 2* which was
decsded in 1824 Chref Justiwe Marshall sard  Commerce
undoubtedly s traffir butit s something more—t 131n
tercourse  and on the bams of this defimtion the Supreme
Court has held that the mere passage of people from one
State to another as well as the sending of mtelligence by
tele,raph—stoch quotation  for mstance—from one State
to another 15 commerce among the States  Likewise radio
broadeasting 15 commerce withir thes definition and
hence subject to regulation by Cangress asare also the
activities of a holding company and its subsichartes 1 con

2 M Culfoch v Md 4 Wheat 316 (1819) k.mnv Lee 12 Wall 457
(ls‘ll) Veazic Bank v Fenno 8 Wall 533 (1869) & nhv I\.xm:u Cuy
US 330 1935) lgalyosks)\\af:rm(‘lo NDArTudn\ang:u lf; Ca CO% Iy
323 (1997) Sayih e DS 503U 8 328 oy ¢ FeperCo J0US
2959 Wheat 1(1824)
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trol and direction of gasand electric compames which are
scattered through several States and mahe continuous use
of the matls and the instrumentahiies of interstate com-
merce, also by a recent holding transactions In 1nsurance
which mvolve two or more States as well 1s the gathernng

of news by a press assoctation and 1ts transmssion to client
newspapers 3¢

‘Among the States that 1s to employ Chief Justice
Marshall s words that commerce which concerns more
States than one and not the exclusively 1nternil com-
merce of a State  or to use more modern phraseology 1n
terstate m contrast to wntrastate or local commerce °

The power to regulate 1s the power to govern that
1s the power to restram to prolbit to protect to encour
age to promote 1n the furtherance of any public purpose
whatsoever provided the vonstitutional mghts of persons
be nat transgressed The restmictive aspects of this power
have nevertheless within recent tumes been subject so far
as interstate commerce 15 concerned to anindefinite veto

power of the Court but one which appears today to bein
abeyance

As a matter of fact until the early Chirties Congress Comm ree
fhind exercised 1ts powers over interstate commerce for the as Transpor
most part only over interstate transportation and espe tuon
cially transportation by rail Since the power to regulate
15 the power to promote Congress may butld rulways and
bndges or charter corporations and authonze them to
build railways and bndges  and 1t may vest such corpora-
tions with the power of emunent domain and render their
franchises immune from State taxation 3 Tor the ke rea

= Pensacola Tel Co v Western Us Tel Co 96U'S 1(18)7) Western
Un Tel Co v Pendieton 122 U'S 347 (1887) Cowvington Bridge Co »

Ky 154 U'S 204 (1894) International Text Book Co 3 Pige 217 US 91
(1910) Western Un Tel Co v Foster 247 US 105 (1918 Federal Radio

ms o v Nelson Bros 289 US 266 (1933) Electric Bond and Share Co
+ SEC *03 U'S 419(1938) United States v South Eastern Underwriters
Assoc 322U S 533 (1944) Associated Pressv US 326 US 1 (1945)

X3 Cf however the peculiat cace of Bob-Le Excursion Co v Michs
333US S (1947 \chigan

u Calforma v Cent Pac RR Co 127US 1 (1888) Luxtons Mo
RuerB.Co 1S3US 292 (1894)
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son the Court in the Adimson Act case of 1916 2 Tecog-
amzed that Congress had very wide discretion in dealing
with an emergency wluch threatenrd to stop interstate
transportation VWhen however Congress sought in 1933
to mvoke the s1me principle tn behatt of commerce ;n  the
<ense of traffic in the enactment of the NIRA the Court
declined to give 1ny weght to the emergency  justification ¥
Later decisions eliminate th s dufference  between Congress s
power over commerce Inthe sense of fransportation and
commerce in the sense of traffic

Agamn Congress may regulate the rates of transportat on
from one State to another or authorze its agent the In
terstite Commerce Commission to do so 3 But the rates
set must yreld 1 far return to the carnter on the  vailue
of ts property the theory being that since this property 1s
bewn,, used 1 the service of the public to compel its public
use without just compensation would amount to confisca
tion 35 (See th. private prop.rty clause of Amendment
V)

But jost how is such value to be ascertained” [or many
years two formulas competed for the Courts favor One

reproduction less deprectation  implied that  fair value
should be deerned the equnalent of what 1t would cost to
reproduce the road at current prices munus an allowance
for the roid s deprectation  The other the  historrcal cost
or ongmal prudent inve tment formula suggested that
the company was entitled to get aiarreturn on whatat
had actuslly put mto the road mn dollars and cents less
agam allowance for deterioration The former theory till
recently favored by the Court was considerate of the casual
nvestor s mterest 17 an era of nising prices but by the same
tonen supplted so shifting a basts for rate making as to he

3 Wiksons New 243U S 332 (1916)

 Schechter Bros Corp v US 295U S 495 (1935)

St For a rematkable argum nt against the power of Congress to regulate
rates based on éxireme larssez faire principles Se the speech of Senator
Wiliam M Evarts of New York n the course of th debate on the bifl to
establish the Interstate Commer ¢ Commussion 18 Cong Record Dt 1

p 603 604 (49th Cong 20d S ss January 13 1887)

35 Smyth v Ames 169 US 466 (1898)
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admimstratively impracticable 3¢ The latter theory escaped
this disadvantage  and was 4lso a logical corollary of the
legal doctrine upon which rate regulation orgmally rested
mnamely that the property of a common carrier or other
public utility was impressed with a publicuse  and ats
business  affected with a public interest from the very
outset and that mvestors were forewarned of this fact Re-
cent cases seem toindicate however that the Court 1s
nowadays disposed to leave the whole business to the
regulatory authonty provided 1t affords a fair opportunity
t0 be heard to the nterests affected **

In the Shreveport cise % decided in 1914 the Court National
ruled that wherever the interstate and intrastate transac. Stupremacy
tions of carriers are so related that the government of the
one mvolves the control of the other  Congress 1s entitled
to regulate both classes of transactions In other words
whenever circumstances mahe 1t necessary and proper for
Congress to regulate Jocal transpor*ation in order to make
ats control of interstate transportation really effective it
may do so—a principle to which the Transportation Act
of 1920 gave new application and extension 3 Sumilarly
Congress 1n protecting interstate telephone masseges may
‘prohibit the disclosure of wmntercepted intrastate messages 40
and i sustaimag the Far Labor Standards Act of 19384
the Court has reached even more stribing  results (See pp
43 44 below )

Turthermore  Congress may regulate the wstruments Instruments
and agents of nterstate transportation and hence may pro- and Agents

of Trans
36 See briefs and opimions tn St Lowtsand O Fallon R Co
219°U'S 461 (1929) and cases there cited * US  portation
57 See Driscoll v Edison Light and P Co 307U'S 104 (1939) Federal
Power Comsny Natural Gas Pipelioe Co_ 315 U'S $75(1942) Federal
Powet Com snv Hop Natural Gas Co 320 U'S 3591 (1944 Colorado
Interstate Gas Co v FPC 324 U5 581 (1945)
3¥214US 342

M US Code it 49 §13 (4) Wisconsiny CB & RR Co 257
363 (1920} But a determination of the 1C C supers(e)dmg a I:cax ratgsit
by a State commssion may be set aside by the Supreme Court as being 1n
ex:eThs:of thesllgsss %(_;\sw({g\srgerAl‘hEAcl ©of 1920 Nimois Com Com's n
v mson abama s

Weissv US 308US 321 {1939) rUS BUS 55 545

US Code nt 29 §§201 219
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tect them from snjury from any source  whether taterstate
or local 1n charicter  Thus, when cars engaged m local
transportation are hauled as part of a traw Alang with cars
which are engaged in interstate transportation  the former
as well as the latter must be provided with the safety ap-
pliances which vre required by the Tederal Salety Apph
ance Act otherwise they might impede or endanger the
mterstate transportation ¥ And 1t 1s on an extension of
this prinesple that the Federal Employers Tiability Act of
1908 rests, which modified the rules of the common v of
the States for determuning the lability of ralnays engiged
1n mnterstate commerce to those of theiwr employees who are
wyjured while employed 1t conmection with such com
merce @

When however Congress wn 1934 passed anact requr~
n, ralway carners to contnbute to a p nson fuad for
superannuated employees the Court five Justices to four
held the act vord bath 1s swolative of the due process
clause of the Fifth Amendment and as not falling within
the paver to reglate imnterstate commerce ¥ The measure
Justice Roberts said  had no relation to the promotion of
efficiency by separating the unfit from the mdustry
Ciuef Justice Hughes on the other hand spealing for the
mnonty dented that Congress s power to regulate com
merce and to  make all laws which shall be necessary and
proper  to that end was humted merely to secunng cffi
ciency  The fundamental con idesation which supports
this type of legislation  sard he 15 that industry <hould
take care of 1ts human wastage whether that 1s due to ac-
cadent or age ‘* and it followed that Congress could re
quire interstate carners to Iive up to this obligation By
legislation adopted 1n 133> 1937 and 1938 the rairoads
and thewr employees are tared to create a fund in the Treas
ury from which the employees are paid anmties  pensions

4 SogthernRy Co v US 222U S 20(1911) Fora parallel case
volving bills of ladin considered as mstruments of nterstate commerce
see Ugited States v Ferger 250 U S 199 (1919}

“;’HL‘IS Cade tt. 45 ¢ 2 Second Employees Leabiity Cases 223U S 3

:‘ ;(banmad Retrerent Bd » Altos RR Co 295 U'S 330 {(535)

id
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death benefits and unemployment 1nsurance in accordance
with the provisions of these acts The constitutionality of
these measures has not been challenged judicially ¢
Navigation too 1s a branch of transportation and so of Navigation
commerce and the power to regulate 1t includes the power and Super-
to protect navigable streams from obstruction and tom Power
prove therr navigability as by the erection of dams4? Tur-
thermore as was held 1n 1940 1n the case of United States
v Appalachian Electnc Power Co this power does not
stop with the needs of navigation but embraces also flood
control watershed developnent and the production of elec
tric power by the erection of dams 1n  navigable streams
Noristhe term navigable streams any longer confined
by the Court as once 1t was to streams which are ‘naviga
blem thetr natural condition  but also includes under
the holding just mentioned those which may be rendered
navigable by reasonable improvements * And any elec
trical power developed at such a dam 15 property belong-
ing to the United States  (see Article IV Section ITI 42)
m disposing of which 1t was held in the TVA case® the
United States may 1n order to reach a distant market pur-
chase transmission bnes from a2 private company Indeed
the Court will not intervene to prevent the Government
from attempting to create a market for its electrical power
by stakin, potential customers as by authonzing loans to
mumecipalities to enable them to go into the busimessof
furmshin, their residents power which they would pur
chase from the United States 30
But as was indicated above the primitive subject matter Commerce
of Congress s power of regulation 1s traffic thatis the pur ** Traia
chase and sale of commodities among the States This 1s
mdicated by the etymology of the world L cum merce
with merchandise  The first 1mportant prece of legisla
:: 8 S Code tit 45 §§228a 228r 261273 351 367
muted States v Chandles Dunbar Co 229 U'S 53 (1913) and cases
there reviewed
4 United States v Appalachian Elec P Co 311 US 377 {1940) Okla
fonu ex rel Phillips v Atkinson Co 313 US 503 523 534 passim (1941)
Fo‘r,lhc catlier view cf The Damel Ball 10 Wall 557 (1870}

Ashwandery TVA 297 U'S 288 {1935
%0 Alabama Power Co » Ickes 01U S 464 {1938)
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tion to govern snterstate commerce in this sense wis ihe
Sherman Antt Trust Act of 1890 % the opeming scction of
which declares  slle,al  every contract combination 3o
the form of trust or otherwist or conspiracy in restraint of
trade or commerce among the several States or with for
eign nations  The mamn purpese of the act wasto chedk
the development of mdustrial trusts but mn the first 1m=
portant case to artse under it the Sugar Trust case of
1895 #2 the Court held that s provisions could not be con-
stitutionally applied to 1 combmation which wis admitted
to manufacture nunety ewght per cent of the refined sugar
used sn the Umted States inasmuch 1s manufacture and
commerce were distinct 1nd the control of the former be
longed solely to the States Any effect of a contract with
re.pect to manufacturing or production upon  corrmerce
among the Stites the Court asserted  would be an indirect
result however mevitable and whatever its extent and
hence would be beyond the pover of Con.ress Onh the
States therefore conld deal with industrial monopolis

The efiect of this holding was to put the Antr Trust Act
to sleep for a decade during which period most of the great
sndustnal trusts of today got therr start But 1 the Swaft
case 3ten years later the Court largely abandoned thi>
mode of approach for the view that where the facts show
¢ an established course of business which involves ‘a cur~
rent of commerce among the States i a certain com
madity Cor,ressis entitled to govern the local incidents
of such current Thus the Anti Trust Act was formerly
held to reach labor combmations interruptne of commerce
among the States  and while the Court later largely re

SLyus Code mt 1€ ¢ 1

& Upned Siatesr £ € kmght Co 156 US 111895y AsJ Harlan
contended I his notable dissenting opimon the doctrine of the case

d down to the that was

stmply Actually howeser be pomted cut  both the Court and counsel
recognized buytag and selling or barter as tncluded t commerce  His con
clusion was that  whatever a Sta e may o to protect s completely snter
1or traffic o¢ trade agarnst unlawful restratats ‘the general government 18
empowered to do for the protection of the people of all the states  1bid
22-32 passim

81 Syaftand Co v US 196 U S 375 (1905)

51 B dford Cut Stooe Co v Joarceymen et 274 US 37 (1927) and
gases these reviewed 28
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tracted this construction of the act 1t did not do so on
constitutional grounds ¥ And meantime n sustaming 1n
1922 the Pachers and Stockyards Acts® of the previous year
the Court speahing by Chief Justice Taft had asserted
broadly Whatever amounts toa more or less constant
practice and threatens to obstruct or unduly to burden
the freedom of interstate commerce 35 within the regulatory
power of Congre s under the commerce clause and it 15
primanly for Congress to consider and deaide the fact of
the danger and meet 1t This Court will certamly not sub
stitute its judgment for that of Congress m such 2 matter
unless the relation of the subject to interstate commerce
<nd 1ts effects upon 1t are clearly non evistent 7
To return for a moment to the Sherman Act—a decision
1 1944 supporied however bv only a bare majority of the
seven fustices participating in 1t holds that it apples to
fire nsurance transictions curied on across State hines
although when the act was passed and for long afterwards
1t was the doctrine of the Court that the bu ness of 1nsur
ance was not commerce 1n the sense of the Constitution %
And recently the Act has been projected into the amuse
ment field—to baseball to the promotion of boxing on 1
maltiple scale coupled with sale of television broadeast
and film nghts to the business of booking and presenting
theatrical attractions (plays musical and operettas) 52
In June 1933 Congress enacted that mine davs wonder The New
the National Indistrial Recovery Act { MRA } which Deal Con _
among other things aitempted to govern hours of libor stitutional
and wages 1n productive industry on the theory in part Revolution
53 See especially Apex Hosiery Co v Leader 310 U'S 469 (1940) and
United States v Hutcheson 312U'S 219 (1941}
SYUS Code it 7¢ 9
5 Stafford v Wallace 258 U S 495 at 521 (1922) The statement 1s te
%eastegtl?osﬁoard of Trade v Ofsen 262 US ¥ at 37 (1923) See also 259

5 Umted States v South Eastern Underwniters Assoc 322 US 533
{1944) The earhier cases holding the business of msurance not to be _com

merce are reviewed 1n J Black 5 opiion  They are headed by P
Va 8 Wall 168 (1868 g ¥ are headed by Pauly

5 Radovich v_Nationat Bascball League ——U S ——(1957) Unated
States v Boxng Club of New York 348U S .36 (1955]
Shubert 348 U'S 222 1195%) © (1953} United States v

89
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that 1 the cxrcums!anccs of the then existing cmcrgcncy
thcyaﬂcctcd Commeree among the Stages The act hoyw
€Ver wag gep aside by the Court 4y e Poullry ( Sick

n b
doctrine Was Teiterated p, the Court mn cthing ag1de the
Guﬂe} Coal Conscr\n(mn Act of 1935 aJthough the trig1
court aq foun thit a5, Matter of fret Interstate com
Merce 1p soft eoqp had been repc:xtcd!y interrupteq for
long Periods by dispytes betueey, Okners apg workers on
questions of hours of labor and of Wages e

This evtremel} artificray e of the stbject pag Stnce been
abandoneq m the Jones Laughpn case anq attendang
ed o pril 12 1937 2 fiveety four Court
Speakmg p,, Chle!]ust ¢ Hughes dechineq longer ¢, deat
With the Question of direct and indyrecy effects 1p an mte}
Iectualncuum and helq that he question Whether yp,
dents of the ¢mploy ep employ ca relntmnshxp m Productive
industrieg affecteq interstate Comimerce yyg one of fact and
dagree and on tlyg 8round heyg that the Wagner Labor Re
lationg Act of 1935 Which Tequires employ erg to permy
their €mploy eeg freely ¢4 o8 mze ang 0 barggn with
them Collectsy g wis consmutmnalb apphcaple to certap
manu{actunng €OMpan;eg Seeking 4y, nterstate market for
their Products By, the doctrine of the €ase applies also to
natural Preducts ¢, €02l mineq to stone Quarned {q
frutt apg Vegetableg 8rowne .. JEINT Testricteq by the
Smallness of the Volume of the Commerce affected 1 any
Particular cage ga
Also Congress‘sub]ect 10 doubt ¢, the dque Process
clause of Amendment V—may regulate ¢h, Prices of com
modtties go1g 0 Interstate Commerce and eyep the Joca)
Prices of Conmoditzes which affect the Interstate Prices
dee.

thereof e I € power ¢, Fegulate ray, transpory,
cheche, 08 vy Us ByUs 495 (1935) Carter Coal
Co 29, 38 (1936)
€1 Nationgp Labor Relauons Bg » Jones & L. Stee} Corp tys I
(1937,
62

Santa Cpy, Frun Packing ¢ v NLRp 3us 453 {1938y

i Nattona| Labor Relanons Bd Fambla" 0sUs 601 (1939)
* Unyeq States Rock Royg) Coop 397 US s33 (1939)
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or the spread of any evil or hirm to the people of other
States from the Stiteof ongin In doiny this 1t s merely
exescising the police power for the benefit of the pubfic
within the field of interstnte 4 And e ding
on this basts  Congress has prohubited the hunowing trans~
postation of lottery tickets from one State to another of
1upure or falsely branded foods of filkd mik of women
for immoral purposes of hiquor of stolen automobiles of
stolen goods in general whife by the so-called Lindbergh
Law of 19321t has made lidnaping when the victim 1
tahen across State lnes a crume agamnst United States,
and all these measures have beea duly sustamed by the
Court or their validity has not been challenged before st ©
Neverthe'ess when n 1816 Congress endeivored to
breat up a widespread traffic in child made goods by for-
bidding the transportation of such goods outside the State
where proda ed 1t was informed n the case of Hammer
v Dagenhart ™ by a closely dnvrded Court that 1t was not
regulating commerce among the States but was mvading
the resersed posers of the States meamng theredby the
pov er of the States over the employer emplojee relation
ship mn productive sndustry  But as Justice Holmes pointed
out i his celebrated dissenting opinton  while a State 15
fre~ to pe mut productien for its own local marlet to take
place under any conditions whatever so far as national
powe 1s concerned when it seeksa market outade its
boundares for tts praducts it Is no  longer within its rights
but enters a field where before the Constrtution was
adapted 1t could have been met by the prohibitions of
sister States and where under the Constitution Congress
15 entitled to govern ™2 What 1s more as the decisions stood
at that date both Congress and the States were forbidden
to prolubit the free flow of the products of child labor
from one State to another—the former on the ground that

“ Brookss US 267US 432 436 (1925}
S 11§ Cade ut l& < 9 Champony  Ames 188 US 1 (100l
prohaF Cov US 2,008 45 {1911) Hokey US 227 US 303
1913) cun. stuﬂmgCo v WAd Py 242US 311 (1917) Brooks v
us 925) Gooch » LS 297 US 124 (1936) Unied
Ssat:s y Camlene Fmducts Co 304US 104 (1938}
Q247U S 251 (1918) 42 703 Iind 277 781
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1t would be usurping power reserved to the States the

fatter on the ground that they would be usurping Con

gres s power to regulate commerce!™ .
Today this gap m governmental authonty i this country 'ghnl !‘C‘zw-

appears to have been closed In the notable case of United sn:t?mona\u

Statesp Darby™ the Court gavea clean bill of health to cvolution

the Faww Labor Standards Act of 1938 which not only completed

prohubits mterstate transportation of goods produced by

labor whose hours of work and wages do not conform to

the standards impo ed under the act but even interdicts

the production of such goods for commerc The dect-

sion which explicitly overrules Hammer p Dagenhart

mvoles both the commerce cluuse and the necessary

and proper clause Subsequently the Court has held that

the caretal ers of a 22 story building 1n New York Gity were

covered by the act heat bemg essential to warm the fingers

of the seamstres es employed by a clothing manufacturer

who rented space 1n the building and who sold goods across

State lines™ likewise the maintenance employees of the

central office building of 1 manufactunng corporation en

gaging 1n mterstate commerce m a product coming from

plants located elsewhere ? also the employees of a window

cleaning company the greater part of whose work was done

on the windows of industrial plants producng goods for
mterstate commerce 'S etc  etc  In the second of the above

cases Chief Justice Stone and Justice Roberts protested

albeit unavalingly agunstthe house that Jack bwlt cham

of causation whereby the sweep of the statute was ex~

tended to the ultimate causa causarum which result

the production of goods for commerce ¢ Quite justifiably

Justice Roberts remarts 1 Ius Holmes Lectures for 1951

that the Faur Labor Standards Act today places  the whale

matter of wages and hours of persons employed m the

18¢e the present wnters The Twiight of the Supreme Court  26-37
(N,ewz ga‘vjeg 1934
100 (1941) %3 Kurschbaum y Walling 316 U'S 517 (1942)
 Borden Co v Borella 325U S 679 {1945) # ) )
C75 :v;a'rlmw}r ,‘:v‘h(c]h \\;gdow Cleazmg Lo 3.7US 173 (1946) Sec also
onstitution of the Unued States Al
ot of Oﬂice'1953) of Amerrca  Annotated 157159 (Governy
WIBUS 679 685
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Uniteq States With shghy €Xceptions under 5 single federag
regulatory Scheme and p this way supersedes State
7

And W, ard p tbury decideq Some Mmonths after
the Darjy, ase g sty deeper penetratmn by Ccngress ato
the field of Toduction Was Sustaineq As 2mendeg by the
act of 1941 he
Tegulateg Produc, €ven whep not intendeq for com
Merce byt wholly for consumptmn on the Produce, S farm
Sustammg this €Xtension of the act the Coure Pomnted o4
that the effect of the Statyte Was to Support the Market 1y
sard can e fa,
and wanabxhty as home Consumeq Wheat Would by o a sub
Stantiap fluence O1 Price and Mmarkes conditingg This

My arge b IS¢ bey, g 1 Market,), onditign such
Wheat ha th Marfe, nd nduc Y rismng
DPriceg tends ¢, flow nto the e e nce n
Teases Byg ifue assume 4, tit s el ted 4t g
Phes need of yp, Man who g, Wit wp h would Otherw,se
be refe, t 'Y Purchage, n th, Open H € growy
Wheat ;, this g Compete With ywpe. Mmerce
he stxmuhtxon o; merce 15 5 use regulatory
funcy, Quite a5 g tely s Probubiton, Testrictiong
thereo, 'S recorq tes o doupy th. Ohgress
3 pro Perly pay, Considereq hat 4, Onsumeq on
the fary, 7 1f who), Outside ¢, Scheme of
reguhunn [t a syb, ntraf fTe 1 defeatmg
and opsy 1, Purpose 4, tmulage trad erem a¢
Mcreaseq Tices nd 1t gfgey, Te stateq estions of
€ Power of Cong, €55 are nog decrdeg Y reference
0 any f,, la g ch ould p, controlyyy £ o n
Menclagy, h Produey, ndireet nd fore
<lose ¢ demt:on 0] © actual flects of aCtvity 4
Question T 1ntersyay, om| ¢ Court ¢ Teco
Mtion of the Televanee of the €conomue effects i the ap-
Pheation of Mmterce de the me
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chanical application of legal formulas no longer feasible °

1t was also 1n rehiance on its power to prohibit nterstate
commerce and to exert ke power over the matls that Con
gress enacted the Securities Exchange Act of 1934 and the
Public Utihty Holding Company Act { Wheeler Rayburn
Act ) 0£1935% The former authorizes the Securities and
Exchange Commussion which it creates to lay down regula
tions designed to keep dealing n securtties honmest and
above board and closes the channels of interstate commerce
and the mails to dealers refusing to register under the act
The latter requires by sections (a)and 5 the compames
which are governed by 1t to register with the Securtes
and Evchange Commussion and to nform 1t concerng
therr busmess oramzation and financial structure all on
pam of beng prohinted use of the facilities of nterstate
commerce and the mails while by section 11 the so called

death sentence clause the same act closed after a certamn
date the crannels of interstate communicahion to certan
types of public utility companes whose operations Con-
gress found were calculated chuefly to exploit the investing
and consuming public All of the above provisions have

been sustamned 8

The commerce clause comprises however not only the The
direct source of the most important peace time powers of Commerce
the National Government 1t 1s also except for the due ga‘“ea’a

estraint on

process of law clwse of Amendment NIV the most m- jpe seates
portant basis for judicial review 1n imutation of State pow

er The latter or restrictive operation of the clause was

wm fact long the mote important one from the pownt of

view of Constitutional Law Of the approximately 1400

case which reached the Supreme Court under the claue

prior to 1900 the overwhelming proportton setemmed from

State legislation &2 Jt resulted that except for the great

? Wickard v Filburn 317U S 117 128 129 (1942) 1t should be noted
that by the logic of this holding Congress could govern the production of
g:x:ds for klhe local market 1nasmuch as they would overbang the mter
state market

BUS Code it 15 §77a 7723 197

 Electric Bond and Share Co v SEC 303 US 419 (1938) North
Amenican Co » SLC 327U S 686 (1946) American Power ard Light
Co 329 US 50 (1939)

2 Prentice and Egan The Commerce Clause of the Federal Constitu
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case of Gibbons v Ogden which was dealt with above the
guiding lines 1n construction of the clause were imbally
laid down by the Court from the pomt of view ofits
operatton as a curb on State power rather than of its opera
tion as a source of national power and the consequence
of this was that the word commerce as designiting the
thing to be protected aganst State interference long came
to domnate the clause while the potential word regulate
remamned 1n the background The correction of this bias
15 the very essence of the Constitutional Revolution
which culminated 1n United States v Darby
Ungquestionably one of the great advantages anticipated
from the grant to Congress of power over commerce was
that State Interferences with frade which had becomea
source of sharp discontent under the Articles of Con-
federation would be thereby brought to an end As Web-
ster stated 1n lus argument for appellant i Gibbonsv Og
den The prevailing motive was to regulate commerce
to rescue 1t from the embarrassing and destructive conse
quences resulting from the legislation of so many different
States and to place1t under the protection of a umform
law  In other words the constitutional grant wasitseli a
tegulation of commerce 1n the nterest of umformuty
Justice Johnson s testimony m his concurnng opinlon 1in
the same case 1s to like effect  There was not a State m
the Union 1n which there did not at that time exist a
variety of commercial regulations By common consent
those laws dropped lifeless from theirr statute bools for
want of sustaining power that had been relinqushed to
Congress ¥ and Madisons assertton late in hfe that
power had been granted Congress over mterstate commerce
State mamly as « negative and preventive provision againstin
Taxation Justice among the States 8 carries a Iike implication
Affccung ~ The first case m which the clanse was treated by the
Lomaene Court s a fimuation on State power was Srownp ffary-

tion 14 (1898) The balance began to be adjusted with the enactment
of the Interstate Commerce Act 1n 1887

8 yyheat 1 11226 (1824)

814 Madison Lesters and Other Wriings 14 15 (Philadelphia  1865)
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land® decded n 1827 Here Marshall lad down the
Jouble rule that a State Tmiy mot tex goods imported from
abroad so long as they rematned i the onginal pachage
m the hands of the importer and that the nght to import
imcludes the mght to sell This doctrine still remams the
law on the subject a unigue instince of longevity m this
general field which may be descnibed as a graveyard of
discarded concepts

But foreign commerce 1s one thing interstate commerce
a quite dafferent thing Theletter 1 conducted 1 the in
terior of the country by personsand corporations that are
ordmanly engaged also m local business its usual incidents
are 1cts which if unconnected with commerce among the
States would fall witlnn the States powers of police and
taxation while the things it deals in and the instruments
by which 1tis carned on comprise the most ordinary sub
Ject matter of State power In this field the court has con
sequently been unable to rely upon sweeping solutions
To the contrary 1ts Judgments have often been fluctuating
-mnd tentative even contradictory and this 1s particulatly
the case as respects the infrngment of the State taxing
power on interstate commerce In the words of Justice
Frankfurter The power of the State to tax and the hm
tations uoon that power imposed by the Commerce Clanse
have necessitated a long  continuous process of judicial ad
justment The need for such adjustment 1s inherentin 2
Federal Government lihe ours where the same transaction
has aspects that may concern the interests andinvolve the
authority of both the central government and the con
stituent States The history of this problem is spread over
hundreds of volumes of our Reports To attempt to harmo
nze all that has been suid 1n the past would nerther chndy
what has gone before nor gwide the future Suffice 1t to say
thit especiafly 1 this field opinions must be readin the
setting of the particular cases and as the product of preoc-
cupation with their special facts #

5 12 Wheat 419 (1877) The benefits of this holding Were extended as

recently as 1945 to_certam wmports from the Phuly ¢ Islands  Hoover
and Allson Co_ v Evant 324 pow

A US 6
sFrecmany H wit 329U S 249 251 (1946)
47
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But while Justice Frankfurter was speaking prumanly
with the States taxing power inmind s words apply also
to the Courts work 1n endeavoring to draw the line be-
tween the commercial interest ind the State s police power
In this field the great leading case prior to the Civil War
one which 1s still mnvoked by the Court on occasion was
Cooley v Board of Wardens of the Port of Philadelphia
decided 1n 1851 The question at issue was the vahdity of
1 Pennsylvama pilotage act so far asit apphed to 1essels
engaged in foreign commerce and the coastwise trade The
Court speaking through Justice Curtis sustained the act
on the basis of a distinction  which was earlier advanced by
Webster in Gibbons p Ogden between those subjects of
commerce which imperatively demand a single umform
rele operating throughout the country and those which

as imperatively demand that diversity which alone can

meet the local necessities of mavigaten  that 1s to say
of commerce As to the former the Court held Congresss
power to be exclusise  as to the latterit held that the
States enjoyed a power of concurrent legislation

Following the Cmil War however other formulas
emerged from the judicial smuthy several of which are
brought together into something like a doctrinal system
m Justice Hughes comprehensnve opimon for the Court
m the Minnesota Rate Cases® decided 1 1913 Direct
regulation of foreign or interstate commerce by a State
1s here held to be out of the question At the same time
the States have therr police and taung powers 1nd may
use them as their own views of sound public policy may
dictate even though interstate commerce may be ma

87 12 How 292 (1851) Tte doctriae lard down in Cooley v Port Wardens
seems to have become obsolete except perhaps with respect to bridges
gdarrs and fernies under Srate auth, 10 OF OVEr DavIga
ble streams See Escanaba Co_v Chicago 107U S 6783 (1822) Port Rich
mond etc Co v Board of Chosen Frecholders 234 U S 117 (1914 Cf
howerver with the abwme C J Stone s opimon for the Court in California
v Thompson 313U S 109 (1941) where the Cooley case 1s made the ful
crum for a decision overturning Disantov Pa 273 U'S 34 (1977) Both
cases Involved the power of a State to apply a license statute regulating

agents to one for the of persons
to points outside the State

#Simpson v Shepard 230 U.S 352 402 (1913)
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dentally or indirectly regulated it bemng understood

that such incidental or indirect effects are always sub

ject to Congressional disallowance  Our system of govern-

ment Justice Hughes reflects 1s a practical adjustment

by which the National authonty as conferred by the Con-

stitution 15 mamtained 1n1ts full scope without unnecessary

loss of local efficiency
In more concrete terms the varied formulas which char The Courts

actenize this branch of our Constitutional Law have been Arbutral

deviced by the Court from time to time m an endeavour to Role

effect a practical adjustrent between two great mterests

the maimntenance of freedom of commerce except so far as

Congre s may choose to restrain 1t and the maintenance

the States of effictent local governments Thus while

formulas may serve to steady and gmdeits judgment the

Court s real function in this area of judicial review 1s essen

trally that anarbitral or quasi legistative body So much

s0 15 this the case thatin 1940 three Justices joned mn an

opmion 1n which they urged that the busimness of drawing

the hine between the immumty of interstate commerce and

the taxing power of the States should be left to the legisla-

tures of the States and to Congress with the final remedy

1 the hands of the latter#® Batif the taxing power then

‘why not the police power too ? The idea was preposterous

masmuch as any gemeral act coverning the subject would

have had to be couched i such loose terms that the ong

mal difficulty demanding judicial explication and solution

would have remammed The suggestion has apparently been

abandoned by 1ts authors
The following situations and the results reached by the
# McCarrol v Dixie Greyhound Lines 309U S 176 188 189 (1940)

F D G Ribbles State and National Power Over Commerce (Columbia

Sinvasy Bow A araralant ssy dout o dhe Somt's darmai

and of the arbitral character of uts task in this field of Constitutional Law

On the latter point see especially Chs X and XII The fate Chief Justice

Stone _took repeated occasion to stress the  balanaing  and  adjusting

rale of the Court when applying the commerce clause in relation to State

power  See his words 1n South Carolina State Highway Dept v Barnwell

Bros 303U S 177 184 192 (1938) Calformav Thompson 313U S 109

113 116 (1941) Parker v Brown 317U S 341 362.363 (1943) and South

ernPacific v Anz 325 U.S 761 766-770 (1945) See also Justice Blach,

for
the Court 1n United States v South Eas 4 derwnm\mcot“ﬁi
US 533 548 549 (1949) fieatng
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Cort i trerting them are jllustrative of ats swork in the

inreState field of State tixation affecting interstate commerce While

“Taxatlon
Afleeting
Comserce

the onginil packire  dictrine docs not protect goods im
potted {rom  suter States from  non dienimimatory  taxa
tion* goods in trinsit from one State to another are re
morcd from the tanable werlth of the State of orgin from
the tepinnng of their jourmey ® 2ad are not tavable by
the State of destination untill  they have come to rest there
for final sileor disposal ** Tocal <ales of goods brought
from another State are however subject to non-discrimina
tory taxtaon ™ but the negotiition of sales to be filled by
importations {from another State 13 interstite commetce
and so m1y not be taxed  This doctnine which was first
J11d down 1n 1587 1n the famous case of Robbins v+ Shelby
Tang District ™ was formerly extended to cover deln
eries of goods attended by many  local incidents * but 1n
recent vears due prnimartdy to the late Depression this at
utude of concession to the commercial interest hias been
considerably curtaaled  Thus it was held early an 1937 that
States which have sales taxes—at that time the principal
defence agamnst bankruptcy m manmy  States—might levy
compensating taxes  upon the use within their terntory
of articles brought 1n from other States™ A sale of oods
satended tor shipment to another State may not be taxed ”
99 Woodruflf v Parham 8 Wall 133 (1868) Sonncborn Bros » Curcton

262US $06(1923) Ingels v Morf 300U S 290 (1937)
o1 SlachTrclsht Tax Case 15 Wall 232 (1873) Coev Errol 116 US
)7 (1886)

92 Brown v Houston 114 U'S 622 (1885)

3 Fmerty Mo 156 US .96 (1895) Wagner v Couington 251 US 95
(1919) Eastern Awr Transport Inc v SC Tax Comsn *85US 147
(1932) Cf Weltony Mo 91 US 275 (I875) wherea tav disenmunating
aganst goods from other States was overturned
#1170 U S 489 (1887)

98 Sep Caldwellv NC 187 U'S 622(1903) Norfolk W R Co » Sims

191U S 441 (1903) Rearich v Pa 203 U'S 507 (1906) Dozer v Ala
2AUS 174 (1910}

86 fienneford v Sitas Mason Co 300 U'S 577(1937) On the other h nd
more reculit CAses appear (0 represent & reireat from the doctrines of the
Depr ssioncases Cf e g Ford Motor Co v _Deauchamp 308US 331
(1940) 1nd McGoldnck v Berwind White Co 309 U S 33 (1540) nuth
Best wd Co 3 Maxwell 311US 454 (1940) McLeod v Dilwerth Co
373 US 327 (1949) and Nippertv City of Richmond 327 US 416

4
ugl)g)D:.\hnkc Walker Millmg Co + Bondurant 757 U'S 282(1921) ¢f
however Minnesota 1 Blasius 250U S 1(1933)
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of 1ts town 1°* In 1938 Justice Stone speaking for the Court
advanced what has been called the  multiple tavation  te t
The question it poses 13 what would happen to the iter
state commerce affccted by it tf everybody—that s every
state winch the commerce touches —did the same 1%
“ome of the Justices hastily concluded that the new rubnc
might safely replce the  apportionment rule with all ats
difficulties and uncertuntics but  more recent  holdings
scem to dash this hope 197
Problems The advent of the motor vehicle and of the airplines
Posed by each n turn confronted the Court with the new problem  As
the Motor to the former it would scem that any tax the proceed of
Vehicle and which are designated s being for lghway improvement s
Airplane sure of the Court s blessing so long 15 1t does not discnimu
nate against out of-state vchicles 1 The fate of the awrpline
on the other hand 1s still in the lap of the gods  Thus when
Minnesota sought 1 1944 to justify the imposition of its
personal property tix on the entire ur fleet owned by a
Minnesota company but operated by it in interstate com
merce although the tax itself was sustaned by a narrow
majority no formuli commanded the assent of more than
four of the Justices 2% The status of air transport mn this
field still remains to be clanfied
But as was suid before the States have I o their so called
police power’  that 1s the power to promote the health
safety morals and general welfare L ed 1 esercise
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be sustarned In other words the Courts function in the
handhing of this tvpe of case 1 even more emphatically
than n the taxation field that of an arbitral rather than Holdwss
of a strictly judictal  body Thus 1n 1943 1t held that a mre ths
State 1s entitled to authonze 1 the interest of mamtaming Police
p oducers prices a schere mmposing  restrictions on the Power™
<ale vitlun the State of 2 crop mnety five percent of which
eventvally eaters rierstate and foreign commerce there
bemg no act of Congre s with which the State act was
found to conflict 11 But this holding does not necessanly
disturb an  earlier ore that a State has no nght to promote
itsown economic welfare at the expense of the restof
the country by prohib ting the entrance withm its borders
or the extt from them of legitimate articles of commerce
the Constitution havmg been  framed upon the theory
that the people of the .everal State> must sk or swim
together and that in the long run prospenit and salvation
are 1 union and not division *

Swmilasly a State may require 2ll engineers operating
vathin its borders even tho e davng through trams to
be tested for color blirdnes but it may not hmt the
length of trams nor apph 1 Jim Crow law to inter tate
bus passengers 3 Nor may a Siate regulate rate~ of trans-
portation in the ca.e of goods being brought from or car
ried to points cutade the State and wnile 1t may regulate
tates for goods bound simply from one pomnt to another
within its own borders jet esen such rates aresubject to
be set 2 1de by national authenty if they diccnnmmnate
against or burden nterstate commerce 113

Nor 1> the Courts guas: arbitral function confined to

119 Parker y Brown 317 US 341 (1943)
111 Baldwin v Sechig 294 US SHI 523 (1935)

112 Smith v Ala. 124 US 465 (1388) Southern Pacific Co » Anz 325

us 76l ;1945) P];Io;‘gm v Va 3}5 Uis 373 (34 ,zy

<ases 1n Justice Hiches opinion for the Court 1t the M ta Rat

Cases US at pp 402412 (1913) and that by CJeSm—l\gnzvth‘ us:

€ited Anzona casc are very informative  The latt“r opimon 15 also a mods |

of hard hiting factual criizism 'Y
112 Wabash Ry Co v Il 118 US 557 (1886)  th Shreveport Cas:

%US 3-:2(!]314,: Stute m:po?:drau: 10 less than en:xtmnally um)ostdc

Tates must yield the carner a  fair return on the “valp~

Smyihs Ames 169 US 466 (1898) v of xapropony
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of its town 2¢ In 1938 Justice Stone speaking for the Court
advanced what has been called the multiple taxation test
The gquestion it posesas what would happen to the inter
state commerce affected by 1t 1f everybody-—that 1s every
State which the commerce touches —did the same 7108
Some of the Justices hastily concluded that the new rubric
might safely replace the apportionment rule with all 1ts
difficulties and uncertainties but more recent holdmngs
seem to dash this hope 1%
Problems The advent of the motor velicle and of the awplane
Posed by each wn turn confronted the Court with the new problems As
the Motor to the former 1t would seem that wny tax the proceeds of
Veluele and which are designated as bemg for highway improvement 1
Awplane sure of the Court s blessing s0 long as 1t docs not discrimu
nate aganst out of state vehicles 3%  The fate of the anrplane
on the other hand 15 stili 1n the lap of the gods Thus when
Minnesota sought 1 1944 to justify the mmposition of its
personal property tax on the entire air fleet owned by a
Munnesota company but operated by 1t 1n interstate com
merce although the tax rtself was sustaned by a narrow
majonty no formula commanded the assent of more than
four of the Justices 3 The status of air transport i this
field stall remamns to be clanfied
But as was said before the States have nlso thewr so called
police power’ that i1s the power to promote the health
safety morals and general welfare  Laws passed 1 exercise
of this power may often affect commerce mcidently but
1f the resultant burden 1s found by the Court to be on the
whole justified by the local interest mvolved such laws will
1”5 Mame y Grand Trunk R Co 142 1U'S 217 (1891) was lhe lcadmg
C‘f Galveston Harrisburg & San Antonio R Co v Tex
217 (1908) Se. also lnternanional Pipe Lme Co 3 Smn: 337 US 66’
(1949) for ap extensive review of the cases
1°;)W:sl:m Live Stock v Bureau of Revenue 303 US 250 255256
“237 See Joseph v Carter and Weekes Stevedonimg Co 330 US 422
stug gz)lnl:rslatc Transtt v Lindsey 283 US 183 (1931) Acro May
flower Trunsit Co » Board of R Comrs 332U 5 <03 504
(1947) and Bode  Barrett BMUS (1953y upholdmga mx nn motor
vehicles according 10 gross weight  See afso Capital Greyhound Lines
» Brice 339 U'S 542 561 (1950)
10) Nosthwest Airhines 3 Minn 322U S 292 (1934}
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be sustaned In other words the Courts function m the
handling of this tvpe of case 1> even more emphatically
than i the taxation field that of an arbitral rather than
of astrictly judici)  body Thus 1n 1943 it held that a
State 1» entitled to authonize 1n the interest of maintamning
producers prices a scheme imposing  restrictions on the
cale within the State of a crop mmnetv five percent of which
eventually enters interstate and foreign commerce there
being no act of Congress with which the State act was
found to conflict 11® But this holding does not necessanly
disturb an  earlier one that « State hasno nght to promote
its own economic welfare at the expense of the rest of
the country by prolub ting the entrance within its borders
or the extt from them of legitimate articles of commerce
the Constitution having been  framed upon the theory
that the people of the several States must sink or swim
together and that in the long run prospersts and salvation
are 1n umon and not division 1%

Similarly a Stat. may require all engineers operatin,
s ithim ats borders even those daving through trams to
be tested for color blindness but 1t miy not lmit the
length of trams nor apply a Jim Crow law to interstate
bus passengers 112 Nor may a State regulate rates of trans-
portation 1n the ca e of goods bemg brought from or car~
ried to points cutside the State and wnile 1t may regulate
tates for goods bound simply from one point to another
within 1ts own borders yet even such rates aresubject to
be set aside by national authonty if they discrimmate
«gamst or burden 1interstate commerce 13

Nor 15 the Courts guastarbitral function confined ta

119 parker v Brown 317U S 341 (1943)
N Baldwin v Sechg 294 U S Sil 523 (2935)

M2 Smithy Ala 124 U'S 465 (1888) Southern Pacfic Co v Ariz 325
US 761(1945) Morgany Va 328 US 373 (1946) The survey of such
cases 1n _Justice Hughes opinton for the Court in the Minnesota Rate

Cases, 230 U'S at pp 402-412 (1913) and thatby CJT Stone in the ust
cited Anzona case are very mformative The latter opimion 18 also 2 mode |
of hard hitting factval enttvsm »

12 Wabash Ry Co v Il 118U'S 557 (1836) the Shreveport Case
234U'S 342 (1914) State imposed rates no Jess than muonalll; 1mposed
rates must yield the carner a fawr return on the valpe of 1ts property
Smyth v Ames 169 US 466 (1898)
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the Question Whether State ]eg:slat:on has Unconsyyqy,
txonaHy Mvadeq the field of Power Which the OMmerce
clause 3 though, to Teserve to Congregs e\clusnel; Ity

also brought nte FeqUisitioy and the Cxtension of
Nation,y Power di stria] g, 1 Mor, more go
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Congress Was SUstaineq by the Court 1,
e rker Browy, 317 341 atp 351 See als, Allen Bradle,
Lecal pg 1011 al Wnscansm Employmenkkzls Bd “3;¢ US 748
1912) Penp Daypjeg ¥ Mk Conlrol Comsn Byus 261 (1943) Hily

Y F 550§ 538 (1945 "¢
4 oy, Hayes Fregn, Lines 1 5,0 US 61 (1954
183 g0 RIS 15t Sesqron Public g g0, 75 PPrOved gy 1945
e 5, Prudentyg; g €0 ¥ Benjamn 28U 49q 1948 ang Clarkc
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€4 To establish an umiform rule of naturalization and um

form laws on the subject of bankruptcies throughout the

United States
There seems to be mo good reason why two such entirely
different subjects should be dealt with in the same clause
further than that legislation regarding each has to be um
form

Some are born citizens some achieve citizenship some Naturabiza
have eitizenship thrust upon them The first category falls tion and
mto two groups Turst those who are born in the United Citizenship
States, subject to the yunsdiction thereof are pronounced
atizens of the United States and of the State wherem
they reside by the opemng clause of Amendment IV
which denives from the principle of jus sol: ( the law of
the soil ) of the Enghsh common law and further back
still from the feudal law As rather improvidently inter
preted by the Court mn the Wong him Ark casel¥? this
chu e endows with Amercian citizenship even the children
of temporary residents in the Umited States provided they
do mot have diplomatic status The second group of citr
zens at bith owe therr ctizenship to Congressional legis
Intion which apphes the jus sanguus ( the law of blood
relationship ) of the Roman civil law and embraces with
certain qualifications persons born outside the Umted
States and 1ts outlying possession to parents one or both
of whom a e citizens of the United States 118

Those who aclieve citizenship are percons who
born aliens but who have become
formance with the laws of Congress
was confined to

were

naturahized 1 con
Tormerly this privilege
white persons and persons of African na

DistdlingCo + WMd Ry 242US 311 (1917) The Supreme Court has
never forgotten the lesson which was administered 1t by the act of Con

gress of August 31 1852 which prorounced the Wheeling Bridge a law
ful structure  thereby setung aside the Court s determination to the con

trary carlier the same year _See Pennsylvania v Wheeling and Belmont
Bridge 13 How 518 (1852) 18 How 421 (1856) Ths kesson stated in
the Courts own languag thirty year s later was  Itis Congress and not
the Judicial D to which the has gven the power
T 107 US

1o regulate Cov P
€91 701 (1883)

17 United States s Wong ham Atk 169 US 649 (1595)
MWYUS Code ut 8 §601 Act of June 27 1952 66 Stat 163 tt 33301
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truty or descent  but was evtended by the Act of Decem
ber 17 1943 to decendants of races indigenovs to the
Some Acts Western Hemisphere and Chinese persons or persons  of
T Congress Chinese descent M° But naturalization 1» by no means
favor for the ashing by those who are racrally quahfied
under the Nationahty Act of October 14 1940 which for
the most part merely codifies earlier statutes, no person
may be nituralized who advocates or belongs to a group
which advocates  oppowtion to all orgamzed gos ernment
or who  believes in or belongs to a group which  believes
1w the overthrow by force or v1olence of the Government
of the United States or of all forms of law and any per
son petittoning for naturalization must before beng ~d
mutted to citizenshmip take an oath in open court to
renounce ind tbjure absolutely < allegrance and fidel
ity to any forugn prince  or stite of whom or which the
petitioner was before a ubject or citizen to support and
defend the Constitution and laws of the Umted States
agunst all enemies foraign and dowestic  and  to bear
full faith and allegiance to the same prosvisions which
prior to April 22 1946 requwed him to be ready and
wiling to tear arms for the Unmted States but dosina
longer ' ° And \ny naturalized person who tikes this  cath
with mental reservations or conceals behefs mnd affiliations
which under the statate disquabify one for naturaltzation
1 subject upon the e facts bung conclusively shownin 2
proper proceeding to have s certificate of naturahzation
cancelled for fraud * ! In all other respects however the

19US Code tte 8 §703 66 Star ur 3 §311

194U S Code ur 8 §§705 and 735 United States v Suhwimm r 279
U S 644 (1929) Unuted States v Macintosh 283 U'S 605 (1931) Girrovard
v US 3 8US 61 (1946) The above restuctive proveions are more
over by th Act of June 27 1952 apphcable to any apphcant for natu
ralzation vho at any time within 2 p=riod of ten years immediately pre
ceding the filling of the pettton for naturalizagon or after such filling
and hefore takng the final oath of citizenship ss or has been found to be
within any ol the clusses enumerated wathun this 5 chon  novwithstanding
that at the trme the petmons filed he may  not be sn ludud within
such classes 66 Stat 163 wt 3 §313 (C)

11US Code ut § §738 Johannesseny US 225 U5 227(1912) In
both Schnerdermans US 320U S 118 (1943) and Baumgartnery U S
32208 665 (3940 dis r1 ¢ court dectsions ard nng caocellation weez
resersed on the grouad that the gaverament had not discharged the
burden of proof resting upon 1t The decision in the Schnederman case
went to the verge of nullifying the cancellanon provision bot i hnaver
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naturalized citizen stands under the Constitution on
an equal footing with the native citizen save a regards
elpbility to the Presidency 2 He enjoys  therefore the
same freedom of speech and publicition the same nght to
crihicize public men and measures whether nformedly or
foolishly the same right to assemble to petition the govern
ment 1n short the same enil nights s do wuzens from burth

IHustrative of persons who have had citizen hup thrust
upon them are members of an Indian ot other abongmnal
tribe  who by the Act of 1887 and succeeding legislation
are declared to be citizens of the Umited States 1f they
were born within the Unsted States'? and by the Act of
June 27 1952 certun categories of persons born 1n the
Canal 7one Pamama Puerts Rico Alaska Hawin the
Vizgin Islands 1nd Guam  on or after certun stated dates 1%

The nteresting question anses whether Congre s when Congresss
it extends American citizenship to certam citegories at Inherent
bBirth  does so by virtue of the constitutional clause here Power over
under discussion or by vitueo an nherent power as Citizenship
«cribable o 1t 1n 1ts quality as the national legislature While and Expa
the pont has mever been adjudicated the dictionary defi triaton
mitton of  maturalize  to adop! as a foreigner into ana
tion or stafe 15 tends to confirm the latter theory as does
also the fact that in thc proneer Act of 1825 deahng with
the matter Congress declared children born abroad of
Amertcan aitizens to be citizens Even more cleatly does
Congre 55 power to deal with he subject of expitnation
seem to rcquire some such explanation At the common
law the jus soli was 1ccompamed by the princiole of
delible allegiance  out of which stemmed for tnstance
Great Britams clam of night 1 early days to 1mpress
naturalized Amencan seamen of Brtish birth and even

v U S 338US 654 (1946) some of the lost ground 15 recovered and b:
the ?c\ of June 27 1952 probably all of 1t 15 & iy Y
The cases justaited O bornvy Bk of U § 9 Wheat 738 at 827

(1824 Lumay U S 231 US 9(1913)

:::éjsssl SO?C lst §8§ §4601 602

at it 302 307 See alse on Collecuve Naturalizaty

’Boydsv Neb 143U S 135 162 (185.) eeu i zation

1 ® See alse Chief Justice Taney s dictum i the Dred Scott case that
she naturalization clause apphes only to persons born in a foreign coun
trv under 2 foreign government 19 How 393 417 419 (1857)
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s far down as 1868 Amencan courts often impliaitly ac-
cepted this prnciple Our Secretaries of State on the other
hand  usually asserted the doctrine of expatnation i their
negotiations with other governments respecting the rights
abroad of Amenican aitizens by naturalization and on July
27 1868 Congress passed a resolution declaring the latter
doctrine to be a fundamental principle of this Govern
ment one not to be questioned by any of its officers 1n any
of their opinions orders deasions et *® Then byan act
passed i 1907 although since repealed 1n this respect
Congress enacted that any woman marrying a foreigner
should take the natonality of her husband To the cop-
tention that this provision deprived Amencan ctizens of
their constitutional right to that status the Court rephed
that the muntenance of the ancieat principle of the iden
tity of husband and wife wasa reasonable requirement of
international policy a field m which the Nitwnal Govern-
ment was invested with all the attnibutes of sovereignty
While Congress said the Court may not arbitranly m
pose a remunciation of citizenship  yet marnage with 1
foresgner was tantamiount to voluntary expatriation 17
And for hike reasons Congress may provide that naturilized
atizens shall lose their acquired status under certamn con-
ditions by p otracted residenie abroad although therr
minor children born mthe Umted States not sharmng the
parent s intention 1n the eyes of the law do not share hns
fate 128 And in the hght of these precedents legishitive and
judicial 1t would seem to be wvathin Congresss power
whenever the public safcty mught be reasonably deemed to
require 1t to enmact that Amernican ctizens of dual na
tionality take an oath of fealtvto the Umted States re
pudiating all clarms of any other government upon their
allegiance on pam of otherwise bemng considered to have
expatriated themselves ! d

18RS £§1999 2000 ard see generally 3 Moore Digest of Internatio
nal l_aw (\\ ashington 1906)
Mackenzey Hare 239U S atpp 3]1 JlZ (1915) ¢f Umted Sta
l:sv \VongklmArk 169 U'S at p 703 (1%
1 $perkmsv Elg 307 U S 3’_5(1939)
19 For acts which today ar of of the
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Merging with 1ts delegated power over the subject of c"“g“s:s
mituralization 15 the inherent power of Congress to ex Tnheten
clude alens from the United States Thisis absolute In Power to
the words of the Court  That the govemment of the Exclude
United States through the action of the legisiative de Alens
partment can exclude aliens from 1ts terntory 1s a propost
tion which we do not think open to controversy ~ Junsdic
ton over 1its own terntory to that extent 1s an incident of
every independent nition It s a part of independence
1f1t could not exclude aliens 1t would be to that extent
subject to the control of another power The United
States 1n therr relation to foreign countries and their sub
jects or citizens are one nation nvested with powers which
belong to independent nations the exercise of which can
be mvoked for the maintenance of 1ts absolute independ
ence and secunity throughout its entire termtory ** By
the Immigration and Natonalty Act of June 27 1952
some thity-one categories of aliens are excluded from the
Umted States mncwuding aliens who are or at any time
have been members of or affilated with any orgamza
tion that advocates or teachers the overthrow by force
voilence or other unconstitutional means of the Govern
ment of the United States 181

With the power of exclusion goes moreover the power
to assert a considerable degree of control over aliens after

‘United States see 66 Stat 163 tit 3 §§ 349 357 Congresss power over
naturalization 15 an exclusive power A State cannot demationalize a for
eign subsect who has not compied with federal naturalization law and
constitute um a citizen of the Umited States or of the State so as to de
prive the federal courts of jurisdiction over a controversy between him
and a atizen of aState Chwracy Chirac 2 Wheat 259 269 (1817) But
power to patoralize aliens may be and early was devolved by Congress
upon state courts having a common law jurisdiction  Holmgrenv U S

217 US 509 (1910) where it 1s also held that Congress may provide for
the pumshment of the false sweanmg in such proceedmgs Jord 520 Also
States may coafer the nght of suffrage upon resident aliens who have
declared their intention to become citizens and have frequently done so
?‘1’(‘13(’;‘5‘59‘5 Houghtoo 3 1l 377 (1840) Stewart v Foster 2 Binney (Pa)

139 Chunese Exclusion Case 130 U'S 581 603 604 (1889) see afso Fong
YueTingy US 149 U'S 698 705 (1893) Japanese Immigrant Case 189
US 86 (1903) Turner v Wihams_194 US 279 (1904} Bugajewitz v
Adams 228 U'S 585 (1913) Hines v Dawvidowntz 312 US 52 (1941)
13166 Stat 163 ut 2 §212
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s far down as 1868 American courts often impleitly ac-
cepted this principle Our Secretanies of State on the other
hand usually asserted the doctrine of expatriation 1 thewr
negotiations with other governments respecting the rights
abroad of American citizens by naturahization and on July
27 1868 Congress passed a resolution declaring the latter
doctrmme to be a fundamental principle of this Govern-
ment one not to be questioned by any of its officers in any
of their opimons orders decisions  etc 3% Then by an act
passed in 1907 although since repealed m thms respect
Congress enacted that any weman marrymg a foreigner
should tahe the nationahty of her husband To the con-
tentton that this proviston deprived Amerscan ctizens of
their constitutional nght to that status the Court rephed
that the mamtenance of the ancient principle of the aden
tity of husband and wife wasa reasonable requrement of
nternational pohcy a field n which the National Govern-
ment was imvested with all the attributes of sovereignty
Vibne Congress sad the Court may not arbitramly m
pose a renunciation of wutizensip yet marriage with a
foreigner was tantamount to voluntary expatnation 127
And for ke reasons Congress may provde that naturabzed
wtizens shall lose their acquired status under certaun con
ditions by p otracted ressdence abroad althouzh ther
mmnor chiidren born inthe Umted States not shanng the
parent s intention in the eyes of the layv do not share his
fate 1 ¢ Andsn the Iight of these precedents leguslative and
judicial it would seem to be within Congresss power
whenever the public safety mught be reasonably deemed to
requse 1t to enact that American ctizens or  dual na
tionality  take ta oath of fealtvto the United States re-
pudiating all clums of any other government upon their
allegiance on pam of otherwise bemg considered to have
evpatnated themselves? 9

18RS &§ 1999 2000 and see generally 3 Moore Digest of Internatio=
nel Law (Washmeton
17 Mackenney Hare 239US atpp Jll 312 (I915) ¢f Uaited Sta
tes v Wong kim Ark 169 U.S at p 703 (18
28 perkins v Elg 307 U 5 325 (1939)
1 % For acts which today of of the
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Merging with its delegated power over the subject of Consxeiss
naturalization s the inherent power of Congress to ex Inherent
cude abens irom the United States This1s absolute In Power to
the words of the Court That the government of the Exclude
Umted States through the action of the legislative de Alens
partment can exclude aliens from 1ts terntory 1s a propost
tion which we do not think open to controversy Junsdic
tion over 1ts own terntory to thatextent s anmcident of
every independent nation It 15 a part of independence
If1t could not exclude aliens 1t would be to that extent
subject to the control of another power The Umted
States 1n their relation to foreign countnes and thewr sub
jects or citizens are one nation 1mvested with powers which
belong to independent nations the evercise of which can
be mvoked for the mamtenance of 1ts absolute independ
ence and secunty throughout its entire temntory 1 By
the Immugration and Nationality Act of June 27 1952
some thirty-one categomes of aliens are excluded from the
Umted States mcwuding ahens who are or at any time
have been members of or affihated with any orgamiza
tion that advocates or teachers the overthrow by force
voilence or other unconstitutional means of the Govern
ment of the Umited States a1

With the power of exclusion goes moreover the pos er
to assert a considerable degree of control over aliens after

United States see 66 Stat 163 it 3 §§ 349 357 Congresss power over
waturalization 15 an exclusne power A State cannot denationalize a for
eign subject who has not compiled with federzl naturalization law and
constitute m a citizen of the United States or of the State so as to de
prve the federal courts of jurisdiction over a controversy between him
and a citizen of aState Chirac v Chirac 2 Wheat 259 269 (1817) But
power 10 naturalize aliens may be and earlv was devolved by Congress
upon state courts having a common law junisdiction  Holmgreny US

AT VS 509 (1910} mhere i is also held that Coagress mmay provide for
the punishment of the false sweantng in such proceedings Ibid 520 Also

States may coafer the nght of suffrage upon resident aliens who have
declared their tatention

to become citizens and have frequ atly done so
Slllaau(glxg;o; Houghton 3 1 377 (1840) Stewart v Foster 2 Binney (Pa)
130 Chinese Exclusion Case 130 U.S 581 603 604 (1889) see also Fong
YueTingy US 149 US 698 705 (18J3) Japanese Immigrant Case 189
US € (1903) Turner ¥ Willams 194 U'S 279 (1904) Bugajewitz v
Adams 228 U'S 585(1913) Hines r Davidowitz, 312 US 52 (1941)
1166 Stat 163 ur 2 §212
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WHAT IT MEANS TODAY

ruptey } Vet the creditors interest has not been lost sight
of smceitis usnally better secured especially 1n trmes of
financial depression by conservation of the debtors re
sources than by their sale and distribution

Tobe sure a closely divided Court held i 1936 that
Congress could not cxtend the benefits of voluntery bank-
Tuptcy p to palities and other poltical
subdivisions of the States smce to do so would be ton
vade the mghts of the States even though the act required
that they first give their consent to such proceeding but
this deciston was speedily superseded by ome to the con
trary effect which 1s now law of the land 13

Vv ule Congress ts not forbidden to impair
tion of contracts  (see Article T Section X 1) m legis
lating regarding bankruptcies it may not under the Fifth
Amendment unduly tmvade the property nghts of credi-
tors which however 1s just what n the opmionofa
tnammous Court 1t attempted to do by the I'razier Lemke
Tarm Moratorium Act of 1933 A revised act designed to

meet the Courts objections was m due course challanged
and sustained 13

the obliga-

45 To comn money regulate the value thereof and of foreign
comn 1nd fin the standard of weights and measure,

The framers of the Constitution appartentlv assumed a
metallic currency and the power to regulate the value
thercof was probably thought of chiefly as the power to
regulate the value of lesser comns 1n relation to the dollar
and the metallic content of the two hinds of dollars with
a view to heeping both gold and siverin crculation Asa
result of Civil War legislation however Congress estab
lished ats power to 1uthomze paper money with the quahty
of legal tender in the pryment of debts hoth past and fu
ture while by the Gold Clause cases of 1934 it 1s recog-
nized as possess ng the power to lower the metal content
of the dollar 1n order to stimulate prices In short the
138 The case just ated and United States s B kins 304 US 27 1938)

137 Lowmswille Jount Stock Land Bank v Radford 295 U'S 555 (19°5)
Wnght v Viaton Branch etc 300 US 440 (1937)
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THE CONSTITUTIOM

therr admssion to the country By the ahens Registration
Act of 1940 it was provided that all vhens m the Umted
States fourteen years of age and over should submit to
registration and fneer prating and wilfl failuce to do so
was made a emmnal offense agunst the Umted States The
Act of June 27 1952 repeats these requirements 1nd recent
decisions 4 huch ascribe to the Lxecutive certamn mherent
poners m the same field enfarge them!® In theory how
ever they are 4l reasonable cancomutants of the excluston
porer nd do not embrice the might fo fay down a specsal
code of conduct for ahen regdents of the Umted States
to govern private relations 1 ith them 138

Congresss poserin the field of banhruptey legishition
has been a steadily growimng power In the words of Justice
Cardozo summarizing Mr Warrens volume on the <ub
yect  The hstory 1s one of an evpending concept but
of an evpanding concept that has had to fight its way
Almost every change has been hotly denounced mits be
gmmng as a usurpation of power Only tume or jacdiciaf
decssion has had capacity to sience oppositton it the
adoption of the Constitution the Enghsh and Colonial
bankruptcy laws were hmited to traders nd to mvoluntry
proceedings  An  Act of Congress pased n 1800 added
bankers brokers factors and underwnters Doubt was ey
pres ed as to the validity of the extension which estab
hshed atself howeve with the passing of the years  Other
classes were brought in Jater through the Dankptcy Act
of 1841 and its succensors until now practically all ela ses
of persons and corporations are mncluded ¥ And whereas
bapkruptes Jegrlation wnas ongmally Sramed solely  from
the pownt of vtew of the immediate reumbursement of eredt
tors st 1> today designed also as a reliel to debtors and as
mode of putting them back on therr fest {voluntary banh

33 $35t3r 670 susthned in Hmes v Davidoatz €312 US 52 €170
ass1y

12 fraufT r Shau,ha~ssy 338 U'S 537 (1950) Carleen v
US 3240195.) Mansuades » Shaughmesy 341 US <80 587(195 )
Unced Seates r Specter I US 169 (1957

I helierr US 213US 138 (190%)

1 Ashton v Cameron County etc 298 US atpn 335335 (1936)
Crarles Warren Barkru tey In Unaed Stetes Hustory 9 {Boston 1933)
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WHAT IT MEANS TODAY

ruptey ) Yet the creditors interest has not been lost sight
of sinceits usually better secured especially 1n times of
financial depresston by conservation of the debtors re
sources than by their sale and distnbution

To be sure a closely divided Court held i 1936 that
Congress could not extend the benefits of voluntary bank
Tuptcy | dings to palities and other pohtical
subdwvisions of the States since to do so would be to mn-
vade the mights of the States even though the act required
that they first give ther consent to such proceeding but
this decision was speedily superseded by one to the con-
trary effect which 15 now law of the land 13

While Congress 1s not forbidden to 1mpair
tion of contracts {see Article I Section % GI) m legis
lating regarding banhruptcies 1t may not under the Fiith
Amendment unduly mnvade the property nghts of creds-
tors which however 1s just what 1m the opinion ofa
unammous Court it attempted to do by the Frazier Lemke
larm Moratorium Act of 1933 A revised act, designed to

meet the Courts objections was m due course challanged
and sustaned 337

the obliga

€5 To com money regulate the value thereof and of foreign
comt and fix the standard of werghts and measures,

The framers of the Constitutton apparently assumed a b

metallic currency and the power to regulate the value

‘The
Currency

thereof was probably thought of chiefly as the power to Power

regulate the value of lesser coms 1n relation to the dollar
and the metallic content of the two }inds of dollars with
aview to heeping both gold and silver in arculation Asa
tesult of Cral VWar Jegislation however Congress estab
hshed its power to wuthonize paper monev with the quality
of legal tend r 1n the payment of debts both pastand fu
ture  while by the Gold Clause cases of 1934 1t 15 recog
nized as possess ng the power to lower the metal content
of the dollar 1n order to stunulate price  In <hort the
134 Thecase qusteuted wod United States s B kirs, 304 US 27 (1938)

337 Lowisvlle Jount Stock Lund Bank v Radford 295U S 197
Wrght ¥ Vin o1 Branch ete 300 U.S 440 (1937 55495
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WHAT IT MEANS TODA4

on the use of the mails are m general subject to judicial
review because of the close connection between the subject
and freedom of the press

«8 To promote the progress of science and useful arts by
securing for hmited tumes to authors and 1nventors the
exclusive right to their respective writings and discoveries

Congress may exercise the power conferred by this clause

by erther general or spectal acts but the provision has ref

efence only to wnitings and discovertes which are the result
of 1mtellectual labour and exhibit novelty 145 Nor 1s Con
gress authorised by the clause to grant monopohes 1 the
guise of patents or copynghts and the rights which the
present statutes confer are subject to the Antr Trust Act ¢
Also patented articles are subject to the police power and
the taving power of the States but must not be discrimt
nated against as such 17 and a State may tax royalities from
patents or copyrights as so much income a decision to the
<ontrary effect mn 1328 having been later overruled 1*® The
term writings has been given an expanded meamng and
covers photographs and photographic film 1% On the other
hand it was held in the Trade Mark casest™ that a trade
marh 1s nether a  wrting® nor  discovery  withm the
sense of the clause with the result that Congress could
validly legislate for their protection only as they werein
struments of foreign or mnterstate commerce Not improbably

howeser, recently established +iews of Congresss protectve

power over commerce and 1ts nstruments  would
today vindicate the hind of act which was overturned 1n

1879 The international agreements on the subject of

10 Higowas v Kenffel 140 U S 431 (1891) Cuno Engineering Corp v
Autematc Devices Corp

34U § 84 (194!) E Burke Inlow The Patent
Grant (Johns Hopkins Press 1950) c

18 See Motion Picture Patents Co v Unnnsal FilmMfg Co 243U S
502 (1917) Morton Salt Co v G S Suppiger Co 314U S 488 (1942)
Unuted States v Masonte Cor 316 U S 265 (1942) United Statesv
New Wrinkle Toc 342 US 37 {1952) Walow <h vV

147 Pagterson v Ky 97 U S 503 (1877) \Vebbcr v Va 103US 347
(1880)  See also Watson v Buck 313U § 387 (1941)

148 The cases referred to are Long v Rockwood 277US 142 (1928)
and Fox Film Co v Doyal 286 U S 123 (1932)

9 Burrows Gules Lithographic Co v Sarony 111 U'S 53 (1884)
LOIO U S 62(1879)
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WHAT IT MEANS TODAY

basis of the fact that even before the Constitution was
adopted the Amencan people had asserted ther mght to
wage warasaumt and to act in regard to all thewr foreign
relations asa umt that these powers werean attnbute of
sovereygnty  and hence not dependent upon the affirmative
grants of the Constitution 1% A third view was adumbrated
by Chief Justice Marshall who sn McCulloch 3+ Maryland
listed the power to declare and conduct 2 war asone of
the * enumerated powers from wluch the power of the Na
tionyl Government to charter the Bank of the United States
was deducible 'S During, the Civil War the two latter the-
ones were both given countenance by the Supreme  Court 134
Then following Vorld War I the Court speaking by Jus
tice Sutherland  plumped squarely for the  attnbute of
sovereignty  theory  Sud he  The power to declare and
wage war  to conclude peace to make tretties to maimntain
diplomatic relations with other sovereignties 1f they had
never been mentioned sn the Constitution would have
vested 1n the Tederal Covernment as necessary  corcomtants
ol mitionahity 157 and  although the Court in 1948 lent
its <anction perhaps somenhat ersually to the  enumerited
powers ! theory 1 there can be no doubt that the atinbute
of sovereirnty theory  does fullest justice to the actual
holdings of the Corrt and espearally to those rendered 1n
the cor<e of or in consequerce of World War It
Whenweare At War we arenotin revolution  the

Ite Cluef  Justice Hurhes once  declared ™ Tle fact 13
B Pt ow s Doan 3 Dall 4
4 Wheat, 316 407 (1819) (e Nas-s somnl o)
14 Frparte M pon 403 2, 139 {1946) (L s erting om nomd Haeml
weny D, 2P WAl *) BAUS™Y Ser e'in &3 Cerp G o' 3 th Corg,
Preest 3pp TN Aulerr US 11 Wal 3 305(15™) and Ur of
Statrs v Mao twhy US IIUS @S 624593

B Lo ed Suatery (et s Woight Tenent Com 299 US WM 3K
IBUIE Ser & 10 e 5.7~ Jus ne ¥ Smeer ng eminion for the Court e

the mone of the \War Pouet in rels ionta penater > t
v M SIS 68 B Ty e Al i aa
;l:lat‘:i_”'ls" IMRULE 42,788 TR (NG

e bBefere (e Amsarsan Bar Asieaaton at Sarstoes s:r
temter 1917 Mer o Py Chares FvaraHighes, | MOONY 15 0) in
Trooerowon (0 1% (ot (o 1930 i 1% Mimanty b eatenum case
Cd Intae 1y cstan, “The war gomer of the Feurral Gorereexrt s
BPOPTTIINIE wir mren ol B3 NS perrits the Bammtneg of the
€ eetere (L Pl I B IR Coomerute 68 1 19
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WHAT IT MEANS TODAY

(WPB) exeraised m control of the distbution of matenals
and factlittes and of industrial production and output dur
mg VWorld War II and the almost equally great powers
which the Office of Price Admimstration (OPA) exercised
m rationng supplies and controling prices rents and
wages without any restramnt by the courts— almost 1 fact
without their evercise of power being challenged mn  court 243

And what Total War can do to personal nights despite
the due process clause and despite its chosen mstru
ment judicial review 1s shown by the measures which the
Natwonal Government adopted early m the recent
respecting Japanese residents on the West Coast What 1n
brief these measures accomplished was the removal of
112 000 Japanese two thirds of them crtizens of the United
States by birth from their homes and properties and thewr
temporary segregation in  assembly centers latermn re
location centers No such wholesale or drastic invasion of
the nghts of ciizens of the Umted States by ther own
Government had ever before occurred mn the history of the
country Nevertheless taking judicial notice of the dubious
state of our defenses on the West Coast and of the reason
able apprehension of invasion followmng the attack on  Pearl
Harbor of the mamfest sympathy ot many Japanese rest
dents for Japan and the consequent danger of * Fifth Col
umn activities and of certian other more or less specula
tive possibilities and asserting the broad scope of the
blended powers of Congress and the President in war tune
the Court said We cannot say that these facts and circum
stances considered 1 the parcticular war setting could
afford no ground for differentiating citizens of Japanese
ancestry from other groups i the Unmited States The
183 Asto WPBs powers  see relevant portion of Second War Powers

Actof March 27 1942 US Code Supp V ut 350—~War Ap)
6361 Steuart&Bro  Inc v Bowles 32 U §

©Q Brizn and Manly Fleischmann  “The War Production Board Admints
arative Policies and Procedures

war

23 amended U
& akus v US 321 US 414(1944) Baw?esv ‘Willingham 321
US 503 (1944) Casev Bowles 327 US 92 (1946) Agamst enenues of
the Umted States the War Power 15 constitutronally unlimited Brown v
US,8Cr 110(1814) Millery US 11 Wall 268 (1870)
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WHAT IT MEANS TODAY

theater of mlitary operations may have been a matenal
factor in the war s outcome

Far different was the outlooh of President Roosevelts
message to Congress of September 7 1942 1n which he pro-
claimed his itention and hus constitutional might to dis—
tegard certain provisions of the Fmergency Price Control
Act unless Congress repealed them by the following Oc
tober 1  The Amencan people sad he can be sure
that I will use my powers with a full sense of my respon
sibility to the constitution and to my country When
the waris won the powers under which I act will automati
cally revert to the peoplete whom they belong  While
the situation which the President foreshadowed did mot
matenalize thanks to Comgresss comphiance with his de
mand albeit a day late yet any candid person must admit
the possibility of conditions ansing m which the safety of
the republic would require the wanmng of constitutional
methods When Mr Hughes uttered his dictum the atomic
bomb had not been mvented or used agamst cunialhan
populations  The circumstances of atomic warfare would
not mprobably bring about the total supplantation for
an sndefinite period of the forms of constitutional government
by the drastic procedures of military government

To sore indetermmate extent the power to wage war The Power
ancludes the power to prevent It was on thts ground in to Prepare
part that followng World War I the Court sustamed f“:‘" o
TVA as a legitimate governmental enterprise 1 But the E:HKY:‘:!
outstanding example of Iegislation adopted at a time when
no actual shooting war was n progress with the object
of providing for the hational defense, 15 the Atomic Lnergy
Act of 1946 That law estabhishes an Atome Energy Com
mission of five memburs which 15 empowered to conduct
through its own facilities or by contracts with or loans to
private persons research and developmental activities relat—
g to nuclear processes the theory and production of
atomic energy and the  utibzation of fissionable and radio
actine matersals for medical industnal and other purposes

4 9TUS 298 327 328 (1936) Srealso 2 Story Commentaries §1185
69
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THE CONSTITUTION

measures in question were therefore pronounced vald,
but with the later stipulation by the Court that they must
be construed and applied strictly as ant: esplonage an
antt-sabotage not as ¢ to t
hostility teward the Japanese A Japanese citizen accord
mgly, whose Ioyalty the Government did not challenge was
held to be entitled at any tume to uncondittonal release
from a relocation center At the same time i1t was clearly
mphed that the privilege of the wut of habeas corpus was
always avulable i lihe cases unless suspended for reasons
deemed by the Constitution to be sufficient 18

The question anses whether this same habeas corpus
privilege aside the Constitution contemplates the possibil
ity of its own suspenston 1n any ather respect . time of
war or other Serious crisis In the Miligan case which
was decided shortly after the Civil VWar a majority of the
Conrt took pamns to stigmatize any such 1dea 1n the strong
est terms No doctrine  said Justice Davis  mvolving
more pefmicions consequences Was even imvented by the
wit of man than that any of sts [the Constitutions] provi
stans can be suspended during any of the great exigencies
of government %% Unfortunately this strongly worded as
serfion 1s contradicted by the very decision m yustification
of which 1t was pronounced for thys held Milligan to have
been deprived of s constitutional nights and his was but
one of rary such cases  Preadent Lincolns policy as to
which based on the theory that the entire country wasa

W gprabayashs v US 320US 81 (1943) Korematsuy US 323US
214 (1944) exparte Endo 323 US 283 (1944) Itis perhaps pardonable
toindulge a md skeptiism as to the alleged necessity for the Japavese
segrepation measures  Certainly chronology supports such skepticism The
Japanese attack on Pear] Harbor occurred ber 7 1941 Yet st was
not untit February 19 that this policy was rpaugurated by the President ¢
order nor untd March 21 that Congress acted  and the Civitan Evcluston
Order &id not come il May 3~five months after Pearl Hacbor ¢ What
was tre real cause then of the scgregatton measures—mcreased danger
of Japanese ;mvasion to be arded by sabotage m the Unsted States of
mncreased pressure from mnterested and’or hysterical groups  of West
Coust oitizers? Had the authonties stopped short with a curfew order
enforctble by the police they would have takep ample precaution Aof ene
sinple Japanese cunzen pr otherwise  either in contnental Umited States
or.n Hawai was found gulty of one single effort at sabotage or esplonage
2854 %all 2 125 (1866)
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theater of military operattons may have been a matenal
factor in the war s outcome

Far different was the outlook of President Roosevelts
message to Congress of September 7 1942 1 which he pro-
claimed Iis intention and his constitutional rght to dis-
regard certam provisions of the Emerzency Price Control
Act unless Congress repealed them by the following Oc
tober 1 The American people said he can be sure
that I will use my powers with a full sense of my respon
sibility to the constitution and to my country When
the war 1s won the powers under which I act will automaty
cally revert to the people-to  whom they belong  While
the situation which the President foreshadowed did not
matenialize thanks to Congresss compliance with his de
mand atbeit a day late yet any candid person must admit
the possibihity of conditions ansing 1 which the safety of
the republic would require the waving  of constitutional
methods  When Mr Hughe uttered his dictum the atomic
bomb had not been mvented or used agamst envillan
populations  The circumstances of atomuc warfare would
not improbably brng about the total supplantation for
an indefinite pertod of the forms of constitutional government
by the drastic procedures of military government

To .ome indeterminate extent the power to wage war
wncludes the power to prevent st It was on this ground 1
part that following World War I the Court sustamed
TVA as a legiimate governmental enterprise ¥ But the
outstandiag example of legislation adopted at a time when
no actual shooting war  was 1n progress with the object
of providing for the national defense 15 the Atomic Energy
Act of 1946 That law establishes an Atomic  Energy Com
mussion of five members which 15 empowered to conduct
through 1ts own facilities or by contracts with or loans to
private persons research ang developmental activities relat-
g to nuclear processes the theory and production of
atomic enetgy and the utilization of fissionable and radip
active matenals for medical industrial and other purposes

16297 US 298 327328 (1936) Seealso 2 Story Commentaries §1185
63
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The act further provides that the C shall be the
exclusive owner of all faciities (wath mmor exceptions)
for the production of fissronable materzals that all hissron
able material produced shall become its property that it
shall allocate such matenals for research and developmen
tal activaties and shall license all transfers of source ma
ternals The Commussion is charged with the duty of pro
ducing atomic bombs bomb parts and other atomc mult
tary weapons at the direction of the President Patents re
lating to fisstonable matersals must be filed with the Com
msston  the just compensation payable to the owners
to be determuned by a Patent Compensation Board desig
nated by the Commission from among 1ts employ ees 27

Again the War Power 1s not lited to victories in the
field It cammes with it inherently the power to guard
agamst the immediate renewal of the confict and to rem
edy the evils which have arsen from 1its rse and prog
ress 163 So spoke the Court sn Recopstruction days Yet this
power cannot be without metes and bounds For as the
Court has recogmzed if the war power can be used
days of peace to treat all the wounds which war mflicts on
our society 1t may not only swallow up all other powers
of Congress but largely obliterate the Nmnth and Tenth
Amendments 1% The issue thus adumbrated is not sus
ceptible of cut and-dried solutions 170

The bearing of Congress s power to declare war upon
the President s power to conduct hosttlities m protection
of American nterests abroad 1s treated m connection with
the latter subject (See pp 125 127 below )

Letters of marque and reprisal were formerly 1ssued
to privateers sometimes for the purpose of emabimg ther
grantees to wage a species of private war upon some state
agatnst which they had a grievance Because of the ban
which Intemational Law has put upen privateening in
creasmgly since the Declaration of Pans of 1856 this
power of Congress must today be deemed obsolete

167 60 Stat 755 (1948) 188 Stewart v Kahn 11 wall 493 507 (1871)

189 Woods v Miler 333U S 138 144 (1948)

110 ¢f Chastleton v Sinclar 264 U'S 543 (1924) and Ludecke v Wat
xins 335US 160 170 (1948)
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112 Torase and support armies but no appropriation of
money to that use shall be for a longer term than two
years
13 To prowide and maintan a navy
’1l'he ofﬁcf of these clauses 18 to assign the powers which they Th:c:m
define and winch ate part of the War Power to Congress
since otherwise they might have been claimed by analogy
to the British constitution for the President 1 When Con
gress by the National Security Act of 1947 set up the Arr
Force as a separate service not mentioned m the Constitu
tom ats constitutional power to do so was conceded 12
The only type of standing army known to the Framers
was a mercenary volunteer force and the only compulsory
type of military service known to them was service 1n the Develop-
militia which was confined to Jocal and lLimited purposes meg{p
asitbad been m medieval England and as it stllis g,
clause 15 below Conscriphion was first employed to ramse
an army for service abroad 10 World War 117 and the first
peacetime conscription was that authorszed bv the Selective
Tramng and Service Act of September 16 1940 whichas
enacted forbade the sending of selectees outside the West
ern Hemisphere except to posses 1ons of the Umted States
and the Phalipp Tslands 1% Foll g Pearl Harbor this
Testriction was quickly suspended for the duration*™ Con
scription for recrustment of the Navy rests on a more an
cient precedent namely impressment into the Brntish
Navy wiich although confined to secamen antedated 1789
{See olso Amendment \I1T)
2112 Story Commentaries §1187
0 :’ A Calfornia member of the House introduced a_res~lution_looking

the of an arr
forcle”(g[h! Res 298 80th Cong 2nd sess ) but nothang happened to st

¢ act was sustained 1 the Selective Draft Cases 245 U'S 366
(151¥) "The same Act of June 15 1917 gave the President sweeping pow-
ers to commandeer shipbwlding plants and facilittes Commenting on this
feature of the act m Umited States v _Bethlehem Steel Corp 315U S 289
1942) the Court said  Under the Constitutional authonty to raise and
support amues o provide and mamtain 8 navy and to make all laws
necessary and proper to camy these powers 1nto execution the power of
Congress 10 draft business orgatizations 13 not less than s power 1o
draft men for battle service  fbid 305

MU S Code tit <0 §303

113 Jbid §751
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Limitation of appropniations for the Army to two years
reflects the American fear of standing armtes Tor the Navy
and Asr Force on the other hand building programs may
be laid down to run over several years

The power to create an Army Navy and Air Torce m
volves naturally the power to adopt measures designed to
safeguard the health and welfare of therr personne! and
such measures are enforaible within the States Thus Con
gress may authorize the suppression of houses of 1l fame in
the vicimity of places where mihtary personnel are sta
tioned 7%

414 To make rules for the government and regulation of the
land and naval forces

Tt1s by virtue of this paragriph that Congress has enacted

the so called Articles of \War and Articles for the Gosvemn

ment of the Navy which constitute the basis of military

and naval diseipline  This clause too 1s  superfluous evcept

for the purpo e of vesting Congress with a power which

mught be otherwise claimed exclusnvely for the Commander

m Chief

€15 To provide for calling forth the militia to execute the
laws of the Union suppress nsurrectsons and repel

MVasions

Congress passed such an act n 1793 whick still remams

on the statute books It leaves with the President the night

to decrde whether an insurrection exists or an imvasion

threatens 37

€16 To provide for orgamzing arming and disciplining the
milttia and for governming such part of them as may bLe
cmployed n the <ervice of the United States re enving
to the States respectiely the appotntment of the officers
and the guthonty of traming the militia according to the
discipline prescribed by Congress

The mtlitsa was long regarded as a purely State affar but
$M kinley s US 249U S 397 (1919) See alto Wissner v Wissoer

338 U.S 655

1 Martin v Mcn 12 Wheat 19 (1827) U § Code ut 32 {81 (a)
72
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i the Mational Defense Act of June 3 1916  the mlitia
of the United States 1s defined as consisting *of all able
bodied male citizens of the United States and all sumlar
declarants between the ages of 18 and 45 The sume act
also provides for the nationalization of the National Guard
which 1s recogmized as constituting a part of the mihtia
of the Umited States and provides for sts bewng drrfted into
the military sersice of the Umted States n certain con-
tingencies 18 The act rests on the prnciple that the nght
of the States to maintain a mihtia 15 always subordmate to

the power of Congress ‘to rase and support armies 2

doctrime which has recemved the sanction of the Supreme

Court 1 (See also Section X §3)

917 To exercise exclusive legislation i all cases whatsoever
over such district (not evceeding ten mmles square) as
may by cession of particular States and the acceptance
of Congress become the seat of the Government of the
United States and to evercise lthe authority over all
places purchased by the consent of the legislature of the
S ate m which the same shall be for the erection of forts
magazines arsenals dockyards and other needful bunld
mngs and

This paragraph 15 of course the source of Congresss power

to govern the District of Columbia Congress iself how

ever 1snot required to exercise this power but may 2t

any time create a government for the District and vest m

1t the same range of law making power as 1t has always

customarily vested 1n territories of the Umted States In
18711t did mfact do so and while this government was
later (1878) abol'shed and the present system instituted
certain of 1ts legislative acts forbrdding discmination by

restatrants against Negroes are still in force 18
It used to be thought that a State s consent to surrender

of junisdiction under this paragraph had to be substantially

unguahfied but recent decisions hold that a State mav
1 US Code ut 32 §§1 8184
¢ 179 Selective Draft Cases 245 U S 366 (1918) Coxv Wood 247US 3
8 District of Columbia v Thompson Co 346 U'S 100 (1953)
73
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concede and Congress accept a qualtfied jumsdiction Nor
1s the power of a State to concede and of the United States
torecerve and exercise jurisdicton over places purchased
by the latter within the boundanes of the former Inmted
by this paragraph In fact the paragraph 15 today largely
superfinous 1t

9§18 To make all laws which shall be necessary and proper
for carrying mnto evecutton the forezomng powers and
all other powers vested by this Constitation 1 the Gov
ernwent of the Unsted States or in any department or
officer therof

What 1s a  necessary and proper’ law under this para
graph ? Ths question arose mn 1819 in the great case of
McCulloch » Maryland and was answered by Chef Jus
tice Marshall thus Let the end be legttimate let it be
within the scope of the Constitution and all means which
are appropriate  which are plamnly adapted to that end
which are not prohubited  but consist with the letter and
spinit of the Constitution are constitutional 192
The basis of thrs declaration wis furmshed by three
1deas First that the Constitution was ordained by the
people and so was antended for thewr benefit secondly
that 1t was intended to endure for ages to come and con
sequently to be adapted to the vanous crises of human
affairs  and thirdly  that while the National Government
15 one of enumerated powers—a proposition which s today
unquaifiedly applicable only to 1ts sternal posers—it s
sovereign as to those powers Marshalls view was opposed
by the theory that the Constitution was 1 compact of sover
egn States and so should be strictly construed in the m
terest of safeguarding the powers of sud States Irom this
pomnt of s1ew the necessary and proper clause was urged
to be a lumtation on Congresss powesrs and was nter
preted as meaning 10 substance that Congress could pass
1% James v Dravo Contractmg Co 302 US 134 (1937) Cont 4
Yosmutt Park ard CurryCo JNUS S1B(1938) Stewast &Co v

la 309 U.S 94 (1940)
1‘14\\'1:::! 316 471 See alio 1544 415
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no laws except those which were absolutely necessary
to carry nto effect the powers of the General Government

Broadly speaking Marshall s doctrine has prevailed with
the Lourt since the Civil War Itis true that certam ofuts
decistons touchmg the New Deal legislation narrowed Con-
gresss discretion . the choice of measures for the effec
five exercise of national power by subordimating it to cer
tain powers of the States of but susbsequent decisions mdicate
that this trend was only temporary In the Darby case ¥
referred to earlier Justice Stone speahing for the Court
asserts that Congress s powers under the necessary and
proper  clause are no more limited by the re erved pow
ersof the States than are its more specfic powers (Cf
Article VI €2 and Amendment X)

The * coeffictent clause 15 further important because
of the control which 1t gives Congress over the powers of
the other departments of government but mn this connec
tion the doctrines of the Supreme Court at times confront
the clause with certain  iherent  executne and judical
powers of which the Court itself 1s the final determina
tor 184

On an carlier page were listed certain inherent powers
of the National Government claimed for it as  concom
tants of nat onality as inherent n sovereignty or sim
ply from the necessity of the case1® In the words of the
Court 1t1s not lightly to be asumed thatin matters re
quiring mational action a power which must belong to
and somewhere residemn every civilized government 1s not
to be found 1% Moreover even constitutional power may

be established by usage both inthe case of Congress and
w that of the Presmdent #7

1833121 S 100 (1941) followed 1n Fernandezy Wiener 326U S 340
(1942 and Case v Bowles 327 U § 92(1946)

1M ¢f Exparte Grossman 267 U S 87 (1925) and M
us 520925)17 (1925} and Myers v US 272

18 See p 4 above

3 Missounn v Holland 252 U S 416 433 (19
v Andrews 188U S 14 33 (1903) 3 (920) quotiag Aadrcws

391 Inland Waterways Corp v Young 309 U S 517 (1940) Unuted Staty
v Midwest il Co 236U Srp459(l9lr;§ 7(1340) Unuted States
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concede and Congress accept a qualfied junsdiction Nor
1s the power of 1 State to concede and of the Umted States
to recerve and ewercise jurisdiction over places purchased
by the latter within the boundaries of the former limited
by this paragraph In fact the paragraph 1s today largely
superfluous 18!

€918 To make all laws which shall be neces ary and proper
{for carrying mnto execution the foregoing powers and
all other powers vested by this Constitution 1 the Gov
ernment of the Umted States or in any department or
officer therof

What 1s 2  necessary and proper law under this para
graph ? This question arose 1in 1819 1n the great case of
McCulloch y Maryland and was answered by Chief Jus
tice Marshall thus  Let the end be legiimate let 1t be
within the scope of the Constitution and all means which
are appropriate  which are plunly adapted to that end
which are not prohibited  but consist with the letter and
sptrit of the Constitution are constitutional 82
The basts of this declaration was furnished by three
ideas Iirst that the Constitution was ordained by the
people and so was intended for their benefit secondly
that 1t was ntended to endure for ages to come and con
sequently to be adapted to the various crises of human
affurs  and thudly that while the National Govemment
1s one of enumerated powers—a proposition which 15 today
unqualhedly applicable only to its mternal powers—it 1s
sovereign as to those powers Marshalls view was opposed
by the theory that the Constitution was a compact of sover
e1zn States and so should be stnictly construed n the
terest of safeguarding the powers of suid States T'tom thus
point of view the necessary and proper clauce was urged
to be a hmtition on Congresss powers and was iter-
preted as reaming 1n substance that Congress could pass
1 Jares » Dravo Contracirg Co 302 US 134 (1937 Collny v
Zg;ccu::l’:ﬁarg‘(iumfc 303US 518 (1953) Stewart & Co v Sap-
154 \Wheat, 316 41 See also (514 418
74
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no laws except those which were absolutely necessary’
to carry into effect the powers of the General Government

Broadly speaking Marshall s dactrine has prevailed with
the Court since the Cwal War Itis true that certain of its
deassions touching the New Deal legislation marmrowed Con
gresss diseretion 1n the choice of measures for the effec
tne exerase of national power by subordmnating it to cer
tain powers of the States of but susbsequent decisions ndicate
that this trend was only temporary In the Darby case
teferred to earlier Justice Stone speaking for the Court
asserts that Congress s powers under the necessary and
broper  clause are no more hmited by the reserved pow
ersof the States than are its more specific powers (Cf
Article VI €2 and Amendment X)

The *coefficient clanse 15 further important because
of the control which 1t gives Congress over the powers of
the other departments of government but mn this connec-
tion the doctrines of the Supreme Court at times confront
the clause with certam  inherent  evecutive and judicial
powers of which the Court itself 1s the final determuna
tor 18

On an earlier page were listed certam mherent powers
of the National Government claimed for it as  concomi
tants of natonality as inherent sovereignty  or sym
ply from the necessity of the case® In the words of the
Court 1t1s mot lightly to be as umed thatin matter- re
quung mnational action a power which must belong to
and somewhere residein every cwvilized government 1s not
to be found 1% Moreover even constitutional power may

be established by wsage both i the case of Congress and
m that of the President 167

183312 U § 100 (1941) followed 1n Fernandez

¥y Wiener 326U § 340
(1945) and Case v Bowles 327 U S 92 (1946)

18 Cf Exparte Grossman 267 U S 87 (1925) and Myers vy US 2
U s 5201926 4 72

1% See p 4 above
1% Missouri v Holland 252 U S 416

433 (1920) quotn
v Andrews 183U S 14 33 (i503) quoting Andrews
187 Inland Waterways Corp v Youog 309U § 517 (1940)
v Midwest Od Co 236 U S 459 (1915) (1940} United States
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SECTION I\

The purpose of this section 15 to 1mpose certan imutatsons
on the poners of Congress

%1 The migration or importation of such persons as any of
the States now existing shall think praper to admut shall
Dot be protubited by the Congress prior to the year one
thousand eight hundred and eight but a tax or duty

may be imposed on such importation not exceeding ten
dollars for each person

This parigraph  referred to the African slave trade andis
of course now obsalete It 1sstill interesting nevertheless
for the evidenceit affords of the behef of the framers of
the Constitution that  under the power to regulate com
merce Congress would be authorized to abridge 1t in favor
of the great principles of humanity and justie *

92 The pmilegeof the writ of habeas corpus shail not be
suspended unless whenin cases of rebellion or invasion
the Public safety may require 1t

The wnt The writ of fabear corpus 15 the most 1mportant single
of Habeas safeguard of persomal liberty known to Anglo American
Corpus law Often traced to Magna Carta atself 1t dates from at
latest the seventeenth century and 1t 1s 1ateresting to
note that the Constitution simply assumes that of course
st will be apast of the law of theland The smportance of
the wnt is that it enables anybody who has been put under
personal restratnt to secure immeditte nqury by a court
mto the cause of his detention and 1f he s not detamed
for good cause lus Iiberty While the wnt may not be
used as a substitute for appeal 1t provides a remedy for
Jursdict ! and const 1 errors without linut as to
tune and may be used to correct such errors by mlitary

as well as by ctvil courts ¥

1 Umited States v The William 28 Fed Cas No 16 700 {1808)

2 Short Histe Englisk Law 333 335 (Boston 1913)
Dav:g d.“ e datio o’yojqthe”";“ 137139 (New York
1

8]
n”Umted Statesv Smth 331U S 469 475 (1949) Gusikv Schuller 339
U § 977 (1950
7%
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Early in the Cinal War President Lincoln without au
thorzation by Congress temporanly suspended the pnvi
lege of the writ for the lme of transit for troops en route
to Washmgton thereby gnng nse to the famous case of
ev parte Merrymant i which Chief Justice Taney after
vamly attempting to serve the wnt filed an optnion de
nouncmg the Presidents course as violative of the Con
stitution Whether the President or the Chief Justice was
mthe nght seems to depend on whether the district for
which the wnit was suspended was properly to be regarded
as within  the field of military operations at this time for,
i1t was the Presidents power as Commander in Chief had
full sway Subsequently Congress passed an act declating
the President  authartized to suspend the wrt  whenever
m s judgment the public safety mayrequire 1t though

whether authorized by the act or by the Constitution
1tself was not made clear

3 No bill of attander or ex post facto law shall be passed
By this clause Congress 1s fordidden to pass bills of attainder
and ex post facto lans In the followmng section a similar
proh bition 15 laxd upon the States It will be convement
to proceed as 1f both clauses were before us at ths pont
In Englsh lustory a DIl of attainder was an act of Bills of
Parliament charging somebody with treason and pronounc Agtmndes
mg upon lum the penalty of death and the confiscation of
lis estates but following our Civil War a divided Court
held m the famous Test Oath casest that the clause ruled
out any legislative act  which inflicts punishment without
a dical trial  and o this ground set asmde certan stat
utes which by requuing  per ons who followed certain call
mgs to tahe an oath declaning they had never borne arms
agamst the United States excluded former tmembers of the
Confederate forces from the pursmit of their chosen profes
sions And m 1948 the Court in reliance on these prece-
4 Taney s Reps 246 (1861)
19;7).9:‘: L:.Yﬁ Spr:::nt wnter s The President Office and Powers 4th Ed
“a;‘tlz{npam Garland 4 Wall 333 (1867) See al5p Cummipgs v Mo 4
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dents, held void under this same clausca rnder to a
Congressional  approprniation act which forbade the pay
ment after a certain date of any compensation to three
named persons then holding office by executive appoint
ment unless prior to that date they had been reappomnted
by the President with the advice and consent of the Senate
The Court tooh mnottee of the fact which does not appear
i the nder itself that the three persons had been found
by a House sub committee to have engagedin subversive
activities  as the sub commuttee defined this term 1t also
construed the rider as intended to bar its victuns from gov
ernment service 7
So from bemng a protection of hie against legislative
wrath the bills of attainder clause has become a protec
tion of livellhood and recently a protection of livelhood
at public expense That the rider mn the above cise mght
have been held void as an attempt by Congress to usurp the
executive power of removal seems obvious the fact bemng
notorious that—dollar a year  men aside—people do not
often serve government gratuitously A general provision
amned at officials advocating certamn doctrines would present
a different question
Although 1t was undoubtedly the behef of many of the

framers of the Constitution that the ban here placed on
ex post facto laws and 1ts counterpart i Section X would
henceforth rule out all retroactive legislation and particu
larly all special acts interfering with  vested rights ® the
Court 1n the early case of Calderv Bull® confined the pro
hibitton to retroactive penal legislation An  ex post facto
law today 1salaw which imposes penalties retroactively
that 1s upon acts already done or which increase the

7 United States v Lovett 328 US 303 (1946) OnJune 13 1940 the
House passed a bul later dropped ordering the Secretary of Labor to
deport Harry Bridge to Australia  his own country Professor Chafee
(Free Speechin the Umted States 426 note) asks us to compare with this
the bill of attainder by which Strafford was sent to the scaffold three hun
dred years before This seems a bit extravagant the presence of an alien
1 the United States bemng purely by leave and license of the National
Government_See Bugajewitz v Adams 228 US 585 (191

8 Commentaries §1345 mote appended to J Jobnson s opimion 10

tos
Satterlee v Matthewson 2 Pet 380 6814 (1829)
93 Dall 386 (1798) s
Vi
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penalty for such acts but laws which might seem at first
glance to do these things have been frequently sustaned
as within State legislative power Thus a New Yorh statute
which forbade physictans who had been convicted of cer
tamn offenses to continue 1n the practice of the medical pro
fession was held out to be an  ex post facto /aw as to one
who prior to the passage of the act had been convicted of
suchan offense The Court held that since the statute
merely lnd down a thoroughly justifiable test of fitness for
the practice of medicine and  was entirely devoid of any
pumittve iatent on 1t was well within the States police
power?® Likewise laws which impose heavier penalties
on old than on first offenders for the same offense are not
considered to add an additional penalty to the old offenders
previous crimes  but merely to punish more switably and
effectively hus latest crime
While Congress may not pass ex post factolaws the Pres
dent 15 not thus hampered 1n s capacity as Commander
m Chief 1n wartime of our forces mn the field Otherwise
Presidents Roosevelt and Truman would be chargeable
with violating the Constitution 1n agreeing at Yalta and
Potsdam to the creation of the Nuremberg Court for the
trial of leading Nazis on the charge of plotting war a crime
not previously punishable under either Internatianal Law
or any other law 12
94 No cap\ttatmtl O{hother durect tax shall be laid unless 1n
T [0
Girected o be tahen | erauon erenbefore
A capitation tax 1s a poll tax The requrement that
such taxes should be apportioned grew in part at least
out of the fear that otherwise Congress might endeasvor by
a heavy tax on negro slaves per poll to dnive the peculiar
institution  out of existence 3 In other words the framers
1% Hawkerv NY 170U S 189 (1898)
1 s Yamashuta 337 0 811 96 0040) for 3 Mol
opimion and Hirota v MacArthur 338 US 197 19; (l94‘§;pfgrscg]ns§fxxg$§
opinion of J Douglas See also the article by Leo Gross on  The Crimmnal
1'34?{"7‘,5%"{22“" War in 41 American Polmical Science Review (Apni!
13 Ware v Hylton 3 Dall 171 (1796)
9
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dents held vord under this same clausea nder to a
Congressional  appropmation  act whuch forbade the pay
ment after a certain date of any compensation to three
named persons then holding office by eve utie appoint
ment unless prior to that date they had been reappointed
by the President with the adiice and consent of the Senate
The Court took notice of the fact which does not appear
m the rider itself that the three persons had been found
by a House sub committee to have engaged :n subversive
activties  as the sub commuttee defined this term 1t also
construed the rider as intended to bar its victims from gov
ernment service 7
So from bemng a protection of hfe agamst legislatine
wrath the bills of attamder clause has become a protec
tion of Inelhood and recently a protection of Itvelthood
at public expense That the nder in the above cise might
have been held void as an attempt by Congress to usurp the
executne poner of removal seems obvious the fact bemng
notortous that—dollar a year  men aside—people do not
often serve government graturtously A general provision
amned at offictaly dvocating certamn doctrines would present
a different questton
Although 1t was undoubtedly the belef of many of the

framers of the Constitution that the ban here placed on
ex post facto laws and 1ts counterpart i Section A would
henceforth rule out all retroactnve legislation and particu
larly all special acts interfering with  vested nghts ®the
Court 1n the early case of Calderv Bull® confined the pro
hibition to retroactive penal legislation An  ex post fucts
law today 1salaw which 1mposes penalties retroactively
that 1s upon acts already done or which 1ncrease the

7 Unmted States v _Lovett 328 US 303 (1946} On June 13 1940 the
House passed a Wil later dropped ordering the Secretary of Labor to
deport Harry Bridge to Australia lus owa country Professor Chafee
{Frec Speechin th Umted Stares 426 note) asks us to compare with thus
the bill of attainder by which Strafford was sent to the scaffold three hun
dred years before This seems a bit extravagant the presence of an alien
mthe United States bewng purely by leave and license of the National
Government See Bugajewitzy Adams 228 U 585 (1913)

8 5Story Commentaries §1345 note appended to J Johnson s oputon

Satterlee ¥ Matthewson 2 Pet 380 681fF (1828)
23 Dall 386 (1798} .
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penalty for such acts but laws which might seem at first
glance to do these things have been frequently sustamed
as within State legislative power Thus a New York statute
which forbade physicians who had been convicted of cer
tam offenses to contimue 1n the practice of the medical pro-
fession was held out to be an  ex post facto law as to one
who prior to the passage of the act had been convicted of
such an offense The Coust held that smce the statute
merely laxd down a thoroughly jushifiable test of fitness for
the practice of medicine, and was entirely devoid of any
pumtive intent on 1t was well withmn the States police
power ¥ Likewise laws which impose heavier penalties
on old than on first offenders for the same offense are not
considered to add an additional penalty to the old offender s
previous crimes  but merely to punish more suitably and
effectively his latest crime ¥t

While Congress may not pass ex post facto laws the Pres;
dent 15 not thus hampered 1n his capacity as Commander
in Chief 1n wartime of our forces m the field Otherwise
Presidents Roosevelt and Truman would be chargeable
with violating the Constitution 1n agreemng at Yalia and
Potsdam to the creation of the Nuremberg Court for the
tnal of leading Nazis on the charge of plotting war a crime
not previously pumishable under erther Internatiana] Law
or any other law 12
94 No capitation or other direct tax shall be Jaid 1nless

Tt h m

glf&?;go& tl‘))ett :L e(;ensus Oor enumeration herembefom
A capitation tax 15 a poll tax The Tequrement that
such taxes should be apportioned grew in Part at least
out of the fear that otherwise Congress might endeavor b
a heavy tax on negro slaves per poll to drve the pecul )4
mstitution out of existence®™ In other words ar

the f

O Hawkery NY 170U S 189 (1898) ramers

11 Grahamys WVa 224 U'S 616 (1512)

1 Cf In e Yamashita 327 U'S 126 (946) for J Murgh,
opinton and Hirota v MacArthur 338 U'S 197 198" (1ofay 10y
opinion of J Douglas Sec also the article by Leo Grass on The concurnng
ol Aggsesve War 41 Amencan Polical Sions Reneqrumal

2 ¥ (Apat
13 Ware v Hylton 3 Dall 171 (1796)
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were of the opnton Iater wvoleed by Marshall that “the
power to tax Intolves the pover to desteoy  and may b~
used for that purpose
Direct tix was defined under Scction VIII §1 (See
P 27 above)
3 Notaxorduty all be hud on articles exported from
any State
Ixported  mean exported to 1 foreign  country ¥ This
prosision his been held apphcible even to general tmports
with respect to goods in process of beng sold for exporta
tion 1* Although the condstions an Iipht of which this prosy
ston was frimed hnve leng since disappeared it s pood to
be informed that there s shill sometlung which Congress
cannat chimp 1 tax on
6 Ngprefereace shall be grven by any reguhition of com
merece or revente to the ports of one State over those of
qnother nor shall vessels bound to or from one State be
abliged to enter clear or pry duties in another
€7 \o moncy shall be drawn from the Treasury but 1n con
sequence of approprintions made by hw  and a regulr
statement nd account of the receipts and expendrtures
of all public money shall be published from time to time

Thus prrgraph s obviously  ddressed to the Evecutne
whase pouer 18 thus assumed to embrace that of expend:
ture Larly appropratiens 1 fact took the form of lump
sum grants ind toedty there 1sa tendency to revert to this
earhier practice as1s eenn the appropriations which Con
gress has made tn recent yewrs for public works and selef,
not to mention the sweeping terms . winch appropriations
are made in war time for the use of the Army and Navy
It seems clear that such grants to an esecutne agency do
not siolate the mawim ngunst delegation of legislative
power first because the function of expenditure s his.
torically an executnne function secondly because appro.
priation acts are not laws 1 the true sense of the term,

# Woodruff v Parham 8 Wall 133 (1868)
13 Spalding and Bros v Edwards 262 U5 66 (1923) ¢f Peck & Co »
Lowe 247U'S 165 (1918)
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masmuch as they do not lay down general rules of action
for society at large Rather they are admumstrative regu
lations, and may go into detail or not as the appropriating
body—Congress—may choose *
The above clause was once violated by none other than
Abraham Lincoln who early m the Civil War paid out
two mullons of dollars from umappropriated funds i the
Treasury to persons unauthorized to receive them for con
fidential services deemed by him to be of the utmost necessity
at the time?? But this exceptton does not dispose of the
fact that the clause 15 the most important single curb
the Constitution on Presidential power  Congressional
etsures wntended to curb hum directly the President can
alwiys vetoand s veto will be effective mine times out of
ten But a President cannot do much very long without
funds and these Congress can withhold from him sumply by
maction 18
The quest on has sometimes arisen whether Congress by The Legis
attaching provisos or nders to its appropnations 15 con lative
stitutionally entitled to lay down conditions by which the L:‘l:f:y,
President becomes bound if he accepts the appropniation v
even though otherwise Congress conld not have controlled
s discretion as for example in disposing the Army and
Navy A logically conclusive argument can be made on
etther side of this question which bemng of a  political
niture appears to have been left to be determmed by the
tussle of political forces
A more unusual type of rider appears m certam recent
appropuation acts The 79th Congre s in its second session
mcorporated 1n a whole senes of such measures clauses
which forbid the use of any of the funds approprated to
pay the salary of any person who advocates or belongs
Ry b i S i TR A
Cincinnati Soap Co v U S 301U S 303 321 (1937)
17 § Richardson Aessages and Papers 77179 EQ of 1909
18 See generally Lucius Wilmerding _The Spending Power A History
of the Efforts of Congress to Control Expendiures (New Haven Yale
University Press 194

3) The author shows that once funds arevoted the
vanous devices wiuch Cor

ngress has employed to control their expend:
ture have worked with very indifferent success
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1o an organwzation which advocates the overthrosy of the
Government by force or any person whe strikes or who
belongs to an organizatian of Government employees which
asserts the might to strike agamnst the Gosernment 1* The
apparent wmtention of this provise 15 to Jay down a sule
by which the appoinuing and  disburang  authontres will
be bound Since Congress has the conceded power to lay
down the qualbiications of officers 2nd employees of the
United States and since few people would contend that
officers or employees of the NMatwnal Government harea
constitubwonal 1ight to advocate ws cverthrow or tostrke
agaast st the above provise would seem to be perfectly
constitutsonal  Tormer Pressdent Trumans  Lovalty Or
der —~Executive Order 9835~o0f March 22 1947 was an
outgrowth in part of this Jegislation

€8 No tutle of nobaiity shall be granted by the Umited States
and no persan holdng any  office of profit or trust under
them shall + sthout the consent of the Congress accept
of amy preseat e¢molument office or title of any kund
whatever {rom any hing prince or forugn State

The above provison has never been iterpreted as pre

reating the wites and daughters of those holding office

from acceptwg ait sorts of presents even gold crowns from

foresgn potentates

SECTION Y

Restrants §1 No State shall enter mts any treaty alliance or confeder
on the ation grant letters of marque and reprisal com money
States emit bills of csedit  make am thing but gold and siver

cor a teader n payment of debts pass any bill of at
tainder ex  poss faero law  or Jaw  ampmmmm, the
oblization of contracts or grant any title of nobdty

Because of the restnthions wmposed on them by this para-
graph and T3 below  as well as those which result from the
povers of the National Government the Slates of the
B RS0 SI00 5452 S508 5671 $°00 S5O0 £036 6135 6420 6496
£601 739 6777 6837 6335 ELF 300 Digest of Public Bills Ttk Congress
2 Sess o (1M46)
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Union retan only a very hmited capacty at International
Law and may exercise that only by allowance of Congress?

As the context shows the hind of treaty here referred
to 15 one whose purpose 1s the setting up of an arrange
ment of a distinctly political nature (See €3 below )

Bills of credit are bills based on the credit of the State
Banks chartered by a State may 1ssue notes of small denom
mation despite tius provision  although of course they can
not be given the quality of legal tender and since 1866
such notes have been subject tosuch a heavy tax by the

United States as to tender them unprofitablet  (See Ath
cleT Section VIII €2)

A law impaning the obligation of contracts 15 a Iw
matenally weakening the commitments of one of the parties
thereto or maling its enforcement unduly difficult as by
the repeal of essential supporting legislation 3

The clause was framed pnimanly for the purpose of
preventing the States from passing laws to rehieye debtors
of their legal obligation to piy therr debts the power to
afford such relief having been transferred to the National
Governments (see Section VIII ©4) Later the Supreme
Court under Chief Justice Marshall in an effort to offset
the narrow construction given the ban on ex post facto
legislation 1 Calder v Bull (see p 78 above) eatended the
protection of the clause first to public grants of land then
to exemplions from taxation then 1nthe celebrated Dart
mouth College ca e to charters of corporations ®

Yet even with this extension the clause nowadays no
longer wnterferes seriously with the power of the States o
protect the public health safety and morals or even that

larger mnterest which 1s called the general welfare  for the

e Provdent Offr wod Puntrs ¢ B4 YD % Tt Jusuce
ney s opiuon 1n Hotmes v Jennsson 14 Pet 540 (1841) Skmotcs v Fla
313 U S 69 (1941) Umted States y Calif 332 U'S 19 (1947]
nscoe v Bank of Ky 11 Pet 257 (1837) Veaze Banky Fenno 8
Wa\l 533 {(1869)
Home Building and Loan Asso v Blaisdell 290 US 398 431 435
(1934) Von Hoffman v Quincy 4 Wall 535 552 (1867)
urges v Crowninshield 4 Wheat 1.
13 Fle(cher v Peck 6 Cranch 87 (1810) N:w Jersey ¥ Wilson 7 Cranch
164 (1812) Dartmouth College v Woodward 4 Wheat 518 (1819)
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simple reason that a State has no night to bargam away this
power® Moreover nothing passes by implication 1n public
grants  which are accordingly construed 1n favor of the
State whenever possible?  Thus the mere fact that a cor
poration has a charter enabling 1t to manufacture intoxicat-
1ng beverages will not protect 1t from the operation of a
prohibrtion enactment® Smmlarly a contract betieen two
persons by which they agree to buy and sell imntovicating
beverages would be immediately cancelled by a prohibrtion
law gomng wto effect? And in recent times the Court has
relaxed 1ts standards i cases affecting private contracts
Thus 1 the Minnesota Moratorium case the Court held
that a State could 1n the mudst of an ndustrial depression
enable debtors to postpone meeting their obligations for a
reasonable period 1°
Generally speaking the protection afforded by this clause

does not today go much if atall beyond that afforded by
Section 1 of the Fourteenth Améndment In the words of
the Coust It 1ssettled that nerther the contract clause
nor the due process clause has the effect of overnding the
power of the State to establtsh all regulations that are rea
sonably necessary to secure the health safety good order
comfort or general welfare of the community —in short
1ts police power And what ;s reasonably necessary  for
these purposes 1s todty a question ultimately for the Sup
reme Court and the present disposition of the Court 13
to put the burden of proof upon any person who challenges
State action as not  reasonably necessary 12

785m0 Rivee Bdse o Wamen Brdge Co 1
(837) “Blaic v Chicago 201 U § 400 (roday = <0 11 Pet 4.0 545 551

9 Boston Beer Co v Mass 97 U'S 25 (1877)

L (g i
Cracken y Hayward 2 How 603 (1849 ov LAY Mo

1 Atlantic Coast Line Co v Goldsboro 232U S at 558 (1914)

¥ See such recent cases as Helvening v Northwest Steel Rolling Mils
3L US 46 (1990)  and Gelfert y Nattonal Cuy Bk 313 U'S 221 (1941)
I Higginbotham » Baton Rouge 306 U'S 535 (1939) 1t was held that the
““obligation of contracts™ clause does not protect 2 night to office The same
Tesult had been reached nearly a century earhier n Butlers Pa 10 How
402 (1851) For a statistical survey of the rise and decline of the obligation

Clause as a restrunt on State power see Benjamun F Wright
Clause of the Constitution (Harvard University Press 1938) cﬂl 5 Comract
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Tl after the Civil War the principal source from which
cases stemmed challenging the validity of State legislation
the obligation of contracts clause 1s today of neglgible
mportance and might well be strichen from the Constitu
tion For most practical purposes m fact 1t has been

€2 No State shall without the consent of Congress lay any
1mposts or duties on smports or exports except what may
be absolutely necessary for executing its inspection laws
and the net produce of all dutie; and wmposts lad by
any State on wmports or exports shall befo the use of
the Treasury of the Umted States and all such laws shall
be subject to the revision and control of the Congress
Imports and ‘esports refer only to goods brought from
or destined 1o foreign countries* A taxon imports still
1n the onigmal package and mn the hands of the importer
15 prohibited bv this clause ™

€3 No State shall without the ronsent of Congress lay any
duty of tonnage heep troops or ships of war in ime of
peace enter into any agreement or compact with another
State or with a foreign power or engage i war unless
actually nvaded or 1n such rmmunent danger as will not
admut of delay

The full possibilities of securing cooperation among States Coopera
by mears of agreement or compact sanchioned by Con twe Fed
gress have only begun to be realized within recent times1s i;ﬁ‘:s‘:’aw
In 1834 New Yorh and New Jersey entered nto such a com Compacts
pact for fiving and determuming the nghts and oblga
tions of the two States in and about the waters between
them and m 1921 by a further agreement they created
the Port of New York D1 tnct  and estabhshed the Port
of New York Authonty which 35 a body both corporate

12 WoodrulTv Parham 8 Wall 133 (1268) Sonneborn Bros v Cureton
262US 506 (1923) Cf however Baldwin v Seeling 294 US 511 (1935)
whee a different view was advanced but qu.te unnecessardy for the dect
sion ‘Of the case and probably madvertently

Brownv Md 12 Wheat 419 (1827)

15 See Frankfurter and Landis  ‘The Compact Clause of the Consttution

F—r‘:ti g}:%y Lmzlmtax: Ad jbéslﬁeﬂﬁ " %‘3 Ya(t] Lu;v Journal 685 735 (1923)
erman an itche! endell  Interstate Co

1925 (1951) 8 Book of Srates 26l (19>0-1951) rlersiate Compacts since
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today producing cooperation among the States on a grand
scale 1¢

The question arises whether the assent of Congress 1s con~
stitutionally essential to any and alt agreements among two
or mote States Apparently Chief Justice Taney thought
501 1840 Obuta half century later the Court mdicated
the opmion that such assent was not required to agree
ments having no tendency to increase the political powers
of the States or to encroach on the just supremacy of the
National Government * This divergence of doctrine mway
concervably have mteresting con equences

From 2 comparatively early date the Nationnl Gevern-
ment has systematically entered into compacts with newly
admitted States wheteby 1n return for a2 grant of lands for
educational purposes and other concessions such States
have pledged themselves to refrain from taxing for a term
of years lands sold by the National Government to settlers 3
And since 1911 through so cilled Federal Grantsin Aid
a quasi contractual relationship between the National Gov
emnment and the States has developed on a much more ex
tenuve scale Thus Congre s has voted money to subsidize
forest protection education m agnicultural and industrial
subjects and ;n home economics  vocational rehabilitation
and education the maimntenance of nautical schools ex-
penmentation 1 reforestation highway construction etc
in the States in return for which cooperating States have
appropriated equal sums for the same purposes and have
brought their further power. to the support thereof along
lines laxd down by Congress 2 The Soctal Security Act of
August 14 1935 marks the culmination to date of this
type of National State cooperation [t brings the national
taxing spending power to the support of such States as

- ‘; Ir’} addx‘t‘lon to r:{mnlclcls m noﬁ 5 abosve see The States Put  Therr
cads Together  Current History May 1938 and Jane P Clark
of o New Tederalim (e York” 1939 tk The Ruse
ee hes opunton i Holmes v Jenmson 14 Pet 540 570-572
n ‘Ygig\m\:v‘r) Tean 14U 507 4z dlssy) STOS72 UB0)
ie W Dunbar _ Interstate Compacts and Co t
36 Virginia Law Review 753 (October 1920) md Congressional Consen
3 Stearnsy Minn 179 U'S 223 {1900)
¥ A F Macdonald Federal Ad {(New York 1928)
87

Grants 1o
Ard Socual
Secuuty



THE CONSTITUTION

and politic  for the comprehensine development of the
port Two years later Congress was ashed to sanction an
agrecment 1mong seven western States which had for its
purpose the reclamation of a vast stretch of and land
the great Colorado River basin Then i May 1934 seven
northeastern States signed a compact looking to the estab
nIishment within their respective jurnisdictions of mummum
wages for women and mmors !¢ while by an act passed
June & of the same year Congress gave 1its consent in gen
eral tenns  to any two of more States to enter mto agree
ments or compacts for cooperative effort and mutual as.
sistance in the prevention of crume and in the enforcement
of therr crimunal laws and policies 7 Subsequently Con
gress has authonzed on varymg conditions compacts touch
mg the production of tobacco the conservation of natural
gas the regulation of fishing 1 mland waters the further.
ance of flood and pollution control and other matters 1&
Moreover since 1935 at least thirty six States beginming
wath New Jersey have set up permanent commissions for
witerstate cooperation which have led to the formation of
a Council of State Governments [ Cosgo  for short) the
creation of special commissions for the study of the crime
problem the problem of highway safety the traler prob
lem problems created by social secunty legislation etc
and the frammng of umform State legislation for dealing
with some of these

One of a seres of such statutes drawn up m 1935 gives
State officers in  fresh pursmit of a cruminal the right to
ignore State Imes  another expedites the process of iuter
state extradition {See Article IV Sectson IT €2) while a
third provides for the extradition of matenial witnesses
Many States have already adopted all these measures The
nterstate compact device pp ed by
on intesstate cooperation and by umiform legislation s

18 Thus and other recent _efforts at cooperation among the States as well

as between the Nauonal Government and the States are described in

varous 1ssues of Smte Gnvemmem for the years 1933 1944

17US Code 8 §420

l'!bu! ut 7 §515 ut 15 §717; ot 16 §§552 and 6672 it 33 ML
567 5
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today producing cooperation among the States on a grand
scale 19

The question anises whether the assent of Congress 1s con-
stitutionally essential to any and all agreements among two
or more States Apparently Chief Justice Taney thought
som 184020 but a half century later the Court mdicated
the opimion that such assent was not required to agree
ments having no tendency to ncrease the political powers
of the States or to encroach on the just supremacy of the
Mational Government ! This divergence of doctrine may
concervably have mteresting con equences

From a comparatively early date the Nationnl Gevern-
ment has systematically entered mto compacts with newly
admitted States whereby in return for a grant of lands for
educational purposes and other concessions such States
have pledged themselves to refrain from taxing for a term
of years lands sold by the National Government to settlers 2
And smce 1911 through so called Federal Grants in Aid
a quas) contractual relattonship between the National Gov
ernment and the States has developed on a much more ex
tensive scale Thus Congress has voled money to subsidize
forest protection education n agnicultural and industrial
subjects and 10 home economics  vocational rehabilitation
and education the maintenance of nautical schools ey
penmentation 1n reforestation  highway construction etc
m the States m return for which cooperating States have
appropnated equal sums for the same purposes and have
brought their further powers to the support thereof along
lines laid down by Congress 2*  The Social Secunty Act of
August 14 1935 marks the culmmnation to date of this
type of National State cooperation It brings the national
taxing spending  power to the support of such Stafes as

12 In addition to references in note 15 above
Heads Together  Carrent 211 o S States Put_ Their
of a Now Federalm (New Yo 1934y 128 asd Jane P Clark The Rae
ee hus opinion in Holmes v J,
2 Virginia v Tenn 148 U'S' 503 578 (raony T S0 10572 (12s0)
2 Leshe W Dunbar  Interstate Compacts and
36 Lurgima Law Review 753 (October 1950y < COr&ressional Conseat,
2 Steams v Munn 179 U'S 223 (1500
A'F Macdonald Tedoral 41d (New York 19z
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desire to cooperate in the muntenince of old age pen
sions unemployment nsurince  miternal  wellire work
vocationnl rehlnlitation and  public health work and 1n
financinl assstance 1o smpovenshed  of) are  dependent
children and the blind Such legishtion 15 48 we have seen
within the mtioml tyang spending  power (see p 29)
but what of the objection that it coerces complying States
into * Wdicating  thar powers 7 Speaking to this point 1a
the Socil Sceurity Act cises the Court bis sud  The
contention confuses  motne  with coercion To hold
that motine or temptation 15 equinalent to cocrcron 13 to
plunge the law 1n endless  difficulties And ~gamn The
United States 1nd the state of \labama are not alien gov
ernments They cocwst within the same termtory Unem
ployment 1s ther common  concern  Together the two
statutes before us {the \ct of Congress and the Alabamt
Act] embody a cooperitne legishitive effort by State and
National Governments for carrying ont ~ public purpose
common to both which naither could fully achiere without
the cooperation of the other The Constitution does not
prohibit such cooperation

In short expansion of nattonal power withim recent years
has been matched by sncreased govcrnmental activity on
the part of the States also sometimes i cooperation with
cach other sometimes tn cooperation with the “ational
Government cometimes :n cooperation with both

In entering upon a compact to which Congress has gren
1ts consent a State accepts obligations of a legal character
which the Court ndfor Congress possess ample powers to
enforce 28 Nor will 1t avail 1 State to endeavor to read
1tself out of 1ts obligations by plending that 1t had no con
stitutional power to enter upon such an arrangement and
has none to fulfill its duties thereunder 7

25 Stewart Mavh Co v Davis 301 US 548 (1937) Carmuchaclv So
Coal and Coke Co 301 U'S 495 526 (1937)

20246 U S 565 (1918)
7 West Virgmta v Suns 341 US 22 (1951)
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ARTICLE II

This artycle makes provision for the executive power of the

United States which 1t vests mn a single mdnidual the
President

SECTION 1

4 1 The executive power shall bo vested n a President of the
United States of Amenca He shall hold hus offce during
the term of four years and together with the Vice Prest
dent chosen for the same term be elected as follows

What precisely  does the operung clause of this varagraph
do? Does it confer on the President his power or merely
lustitle ? 1 the former then the remaimsg provisions of
ths article exist only to emghasize or to qualify the cxecu
ftve power as for imstance where they provide for the
participation of the Senate in the appomting and treaty
making powers If the latter then the President has onlv
such power, as are conferred on him nmore specific terms
by these same rematung provisions

The question 1s on¢ which has been debated from the
adoption of the Constitution The first occasion was 1n 1789
when Congress 1n the absence of 1 specfic constitutional
provision regarding the power of removal conceded the
power 1n the case of the heads of the execntive departments
to the President alone! Then i 1793 Hamulton and Mad:
son renewed the debate with yeference to Washmgton s
Neutrality Proclamation of that year No proviston either
of the Constitution or of an act of Congress gave the Pres
dent the powir toissue such a proclamation but Hamilton
defended 1t nevertheless as withm the executne power
while Madison reversing hus  position in the debate of fgur
years earhier urged the opposed view?

Today the honors of war rest distnctly wyip the

power theory of the clause Especially)s this 50 when gne
1 The Precent wnter s The President s Removal

2
Municipal League New York 1927) ower 1023 (National
* The President Office and Powers (4thEd) 179 13y
89
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consults the views and practices of recent weumbents of the
Presidency The first Roosevelt classified all Presidents as of
esther the Buchanan or the Lincoln type Mr Taft wasa
Buchanan President stiching as close as bark toa tree to
the letter of the Constitution and the statutes in interpret
g his powers T R on the other hand was the Linclon
type takmg the position that the President wasa steward
of the people and as such entrusted with the duty of domng
anything that the needs of the Nation demanded unless
such action was forbidden by the Constitution and the
Yaws ®Although i s book on the Presidency Professor
Taft denounced this view as making the President ‘a uni-
versal Providence ¢ Chief Justice Taft i Ius opwmion for
the Court in the QOregon Postmaster case supphied the con-
stitutional basis for it when he mvoked the opemng clause
of Article II 5 For the second Roosevelts conception of us
powers onc turns not to the stewardshrp theory but the
Stuart theory which 1s summed up by John Locken hes
second Treause on Cwil Government m his description of
Prerogitnne as the power to act according to discretion
for the public good without the prescription of the law
and sometimes even agamnst 1t ® Mr Roosevelts incum
bency was marhed by a succession of emergencies and in
meeting them he did not always keep to the path of con-
stitutional or legal prescriptron In handmg over to Great
Brtam in the late summer of 1940 fifty reconditioned naval
craft the President violated several statutes and appropn
ated to hmself temporarily Congresss power to dispose of
property of the United States (see Article IV Sectton
III)7 Yet that this was done with the general approval of
the Amenican people there can be no reasonable doubt
thus confirmmg Lockes further rematrk that the people
are very seldom or never scrupulous or nice wm the poimnt of
questioming the prerogatrve whilst it 13 m any tolerable
degree employed for the use 1t “as meant—that 15 the

3 Autoble ky 388 389 (New York 1913

4 Ouioglii;?l‘émmu anfi Hus Fowers 144 (Columbra Untversity Press
1916)
5 M; US 212US 52(1926) 8 Treatise ch x
VSz)eggxerPrescux writer 1n the New York Times of Octobcr 13 B0
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good of the people and not mamfestly agamnst 1t It 15 true
that the Court s deciston m  the recent Steel Seizure case
has been nterpreted by some as marhing a defimte setbach
for strong theories of Presidential power but this diagnosts
hardly survives exammation of the opimons of the Justices
accompanying the case (See pp 127 128 below )

The President s term of four years prior to the adoption The .
of the Twentieth Norris Lame Duck ’° Amendment be ::snlfm 8
gan on March 4 of the year following each leap year This
happened for two reasons In the fist place the old Con
gress of the Confederation set the first Wednesday w March
1789 which chanced to be March 4 as the date on which
the Constitution should go into effect Actually Washing
tondid not tahe the oath of office until Apnl 30 of that
year Nevertheless disregarding this fact the first Congress
by an act which Washington himself approved on March 1
1792 provided that the term of four years for whicha
President and Vice President shall be elected shall m all
cases commence on the fourth day of March next succeed
mg the day on which the votes of the election shall have
been given Thus Washingtons first {erm was in effect 1f
not techmcally shortened by act of Congress nearly two
months while that of the late President Roosevelt wassimi
larly curtailed by the gomg into effect of the Twentieth
Amendment

Although the onginal Constitution made no provision
regarding the reelection of a President there can beno
doubt that the prevailng sentiment of the Philadelphia
Convention favored his indefimte reeligibibity It was Jef
ferson who raised the objection that indefimte eligibility
would mn fact be for life and degenerate into aninhentance
Prior to 1940 the idea that no President should hold for
more than two terms was generally thought to be a fixed
tradition although some quibbles had been raised as to the
meamng of the word  term President Roosevelt s viela-
tion of the tradition led to the proposal by Congress on
March 24 1947 of an amendment to the Constitution to
rescue the tradition by embodying 1t m the Constitutional
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consults the views and practices of recent mcumbents of the
Presidency The first Roosevelt classified all Presidents as of
either the Buchanan or the Lmcoln type Mr Taft wasa
Buchanan President sticking as close as barl toa tree to
the letter of the Constitution and the statutes m mterpret
g his powers T R on the other hand was the Linclon
type taking the positron that the President wasa steward
of the people and as such entrusted with the duty of doing
anything that the needs of the Nation demanded unless
such action was forbrdden by the Constitution and the
laws 3 Although m s book on the Presidency Professor
Taft denounced this view as making the President 1 umt
versal Providence ¢ Clief Justice Taft m his opmion for
the Court i the Oregon Postmaster case supplied the con-
strtutional basts for it when he imvoked the opemng clause
of Article II 5 For the second Roosevelts conception of his
powers one turns not to the stewardship theory but the
Stuart theory which 15 summed up by John Lacke in his
second Treanise on Cwvil Government m s description of
Prerogative as  the power to act according te discretion
for the public good without the prescniption of the law
and sometimes even aganst 1t ¢ Mr Roosevelts mcum
bency was marhed by a succession of emergencies and n
meeting them he did not always heep to the path of con
stitutronal or legal prescription In handing over to Great
Butain mn the late summer of 1940 fifty reconditioned naval
craft the President violated several statutes and appropri
ated to hmmself temporanly Congresss power to dispose of
property of the United States (see Article IV Section
III)? Yet that this was done with the general approval of
the American people there can be no reasonable doubt-
thus confirming Locke s further remarh that the people
are very seldom or never scrupulous or mice i the pont of
questiomng the prerogatne wlulst 1t is mn any tolerable
degree employed for the use it was meant—that 1s the

1:6) 355”3%5}”\’1"4.335383”9‘]172 ;:anmm {Columbts Upversity Press
19 .

:g’:ﬁ: Pytssmlzvz'fngrsulegeg Zlf/):w lwl{’ ?‘:::J col;' JE;Zmber 13 1930
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good of the people and not mamfestly aganst it It 1s true
that the Court s decision in  the recent Steel Sewzure case
has been mterpreted by some as marking a defimte setback
for strong theories of Presidential power but this diagnosis
hardly survives evammation of the opmions of the Justices
accompanying the case (See pp 127 128 below )

The President s term of four years prior to the adoption The
ofthe Twentieth Norns Lame Duch,’ Amendment be Prosidents
gan on March 4 of the year following each leap year This Term
happened for two reasons In the fist place the old Con
Bress of the Confederation set the first Wednesday in March,

1789 which chanced to be March 4 as the date on wlich
the Constitution should go mto effect Actually Washing
tondd not take the oath of office until Apnl 30 of that
year Nevertheless disregarding this fact the first Congress,
byan act which Washington himself approved on March 1,
1792 provided that the term of four years for whicha
President and Vice President shall be elected shall n all
cases commence on the fourth day of March next succeed
ing the day on which the votes of the election shnll have
been given Thus Washington s first term was m effect 1f
not technically  shortened by act of Congress nearly two
months while that of the late President Roosevelt was sims
larly curtailed by the going into effect of the Twenticth
Amendment
. ardA"Iltho:x}fh the ongimal Constitution made no provision
4 g the reelection of o President there can be no
doubt that the prevailing _entiment of the Philadelphia
Convention fayored his indefinite reehigibility It was Jef
ferson who raised the objection that mdefinite eligabalyt:
\I"Jould m fact befor hie and degenerate mto an mheialn:;ey
Tor to 1940 the idea th::enre\::ﬂl"restx}?ent should hold for
tradition although some quibbles hag be:xxg}:t foben fived
meaning of the word term President R aed as to the
0osevelt
tion of the tradition led to the Proposal b s viola
March 24 1047 of an amendment to. g, Y. COTETeSs on
Tescue the tradition by embodymg it 3] Conshtutmn to
o1 e Constitutional
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Document The jeopoal becaren part of the Constyirun 2
on Ietruary 27 1930 in con equen ¢ of {ta adaptiont,
the neces ary thity sivth State which was Mipaeata

The €2 Tarkh Stote <l appomnt dn aorh manner as the rgn sture

Licctoral
College

therenf may diteet a rumler of electars equal to the
whole numter of Senxtors and kep evrntatives to whieh
the State may te entitlydan the Con=ress but no Sera
tor of kreprecentitne or peron holdin an office of trn 12
or profit under the Umited States  shall e apponted
an clector

This and the followin~ parieraph provide for the o called

Tlectora) College ot Colleges It was suppoted that the
members of these bodics would  exercise their tndirdual
Judpments in thewr choice of 4 President and Vice preadent
but stnce 1796 the Ilectors have bren no frore than pasty
dummies

The word  appomt i this <ection 1s usrd the Court
has sad  as comveying  the broadest powes of determnt
tion  Flectors have  consequently been chosen  first and
1t nthe most dnerse wiys by the legishture eelf on
Jant ballot by the legrshture throuph 1 concurrent vote
of the two houses by vote of the people for a generl ticket
by vote of the people 1n distnicts by choice partly by the
people in distriets and partly by the legishiture by chowce
Uy the legislature from candidates soted for by the people
and i other ways ’

Although Madison testified that the distriet system was
the one contemplited by the Framers TFlectors are todny
untniersally chosen by popular  vote on State-wide tichets
The result 1s that the successful cwmdidate m1y have con
siderably less than v majority  or even thin a plurihity of
the popular vote erst  Thus suppose that New York nnd
Pennsyly i were the only twe States n the Union nd
that New Yorh with forty five clectoral votes went Demo-
cratic by 1 nrrow margin while Pennsyliama with thirty

& On the anti third term tradition se¢ The President Office and Powers
(4th Ed) 3438 331 334
? McPherson v Blacker 146 US 1 27 29 (1897)
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eght electoral votes and with a somewhat <maller popula
tion than New Yorkh went overwhelmingly Republican
The Democratic candidate would be elected although the
Republican candidate would have the larger popular vote

In fact both Lincoln mn 1860 and Wilson 1n 1912 while
carrying much less than a majonty of the popular vote in
the country at large had sweeping majorities m the Elec
toral College  This was because the defeated party was
split n those particular elections  Should however a strong
third party anise which drew about equally from the two
old lime parties the probable result would be to throw suc
€es 1ve eletrons into the House of Representatrves where
the constrtutional method of choice would ghve Nevada
equal weight with New Yorl in choosing from the persons
not exceeding threc  having the highest votes in the Col-
lege  (See Amendment XII p 243 below) For this reason
and <ome others the late Senator Norris urged an amend
ment to the Constitution abolishing the College and re
qunng that the electoral vote of each State be divided
among 1ts prncipal parties in proportion to their strength
atthe polls and early 1n 1949 the Senate adopted sucha
proposal which however was rejected by the House 10
Fust and last a great number of expedients have been
forthcoming from vanous sources which have had 1t for

therr proposed object to render choice of the President more
democratic 10*

ST Res 2 8lst Cong {stsess was introduced by Senator Lodge and
others legislative day January 4 1949 and passed February 1 (same legisla
uve day) reported to the House March29 1950 rejected July 17 1950
See Lucius Wilmerding J:

N} T on Reforming the Electoral System
March 29 1949 1ssue of the Political

1n the

! Science Quarterly for well documented

critcism of the proposal  also 32 Congressional Digest Nos 8 9 (August
September 1953)

% In fact there 1s now pending in the Senate Commuttee on the Judic1
ary a Joint Resolution having this object in view  Th= essence of the Pro’
posal is the provision that 1f no person voted for as Prestdent receives &
majority of the whole number of Electors then from the persons thaving the
greatest number of votes the Senate and House of Representatives  as-
sembled and voting as individoal members of one body shall choose 1m
mediately by ballot the President a quorum for such Purpose comprising
three fourths of the total membership of the two houses and a majonty of
the whole number betng necessary toa choice  But 1f additional ballots
are necessary the choice on the fifth ballot shall be between the two per
sons having the highest number of votes on the fourth ballot  For others
qQq

Mumnority
Presidents
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Although the Court has characterized Electorsas State
officers 1 the truth of the matter 1s that they arenot  officers
atall by the usual tests of office’® They have neither
tenure nor salary and having performed thesr single functwon
they cease to exsst as Tlectors Thys function 1s moreover

1a federal function 13 therr capacity to perform which
results from no power which was ormally resident 1n the
States but spungs directly from the Constitution of the
United States ™ In the face thetefore of the proposttion
that Llectors are State officers the Court has upheld the
power of Congress to protect the right of all atszens who
are entitled to vote to lend ard and support many legal
mannet to the election of any legally qualified person as a
Prestdential Llector 1% and more recently its power to protect
the chace of Electors from fraud or corruption It
this government  sard the Court /s anytlung more than
a mere aggregation of delegated agents of other States and
governments each of which 1s supertor to the general govern
ment 1t must have the power to protect the elections
on which 1ts existence depends from violence and corruption
1f 1t has not this poner 1t 1s left helpless befare the two great
natural and istorical enemies of all republics open violence
and 1nsidious corruption ¢ The conception of Electors as State
officers 15 still nesertheless of some mmportance as was shown
i the recent case of Rayv Blawr? which s dealt withn
connection with Amendment 311
of the proposats JuSl r:[en':d to secc Corwtn aad Koewg The Presidency
Today (1956) 100-11

% fnre Green mu S 377 379 380 (1890)

2 United States v Hartwell 6 Wall 385 393 (1868)

33 Hawke v Smuth 253 U 5 221 (1920)

1 Burroughs y U S 290U S 534 545 (1934)

1 Ex parl:Yﬂrbrou;h llDU S 651 (18,

1 Buroughsv U S 290U § 534 $46 (193-‘)

17343U S 214 (195‘) Durmg World War IT Congress laid clum i the

act of Seplember 16 1942 to the power 1 tme of war o secure o every
R ‘ntmmu\‘iurtnhmﬂg‘mm vmtions'lrm‘m of Tongress aad
Presud: 1 Electors f State Jaw relatiog

any
w the Tegistration of qualified voters of any poll (ax requxrem:m under
Statefaw  The constitutional salidity of this act was open (o serious
question and by theact of Aprtl 194 was abandoned  The Iatter act
establshed a War Ballot Commussion which was directed o prepare an
adequate number of official war Ballots, whereby the servicemen would be
enabled 10 certn coatingencies o vole for Members of Congress and
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Amendment the Electors of each State meet and give their
votes on the first Monday after the second Wednesday in
ber  foll g the N nber election  and the two
houses mect to count the votes m the hall of the House of
Representatives on the ensuing January 6 at 1pm?® (See
also Article T Section IV 42
4> No person except a natural born crtizen or citizen of the
Unrted States at the time of the 1doption of the Consts-
tution shall be eligtble to the office of President nerther
shall any person be eligible to that office who shall not
have attained to the age of thirty five years and been
fourteen years a resident witlun the United States
All Presidents since and imncludimg Martin Van Buren
evcept his immediate successor Wilham Henry Harrison
having been born m the United States subsequently to the
Declaration of Independence have been  natural born
citizens of the United States the earhier ones having been
born subjects of the hung of Great Britun The Question
however has been frequently mooted whether a child born
abroad of Amencan parents is a natural born citizen 1n
the sense of this clause The answer depends upon whether
the defimtion of citizens of the United States 1n section
1 of Amendment \IV 1s to be given 1n exclusive orin
clusive mterpretation
Does fourtern years a resident within the United States
mean restdence ummediately preceding  election to office ?
This question would scem to have been answered imn the
negatnve i the case of President Hoover
G In case of the removal of the President from office or of
his death resignation or mability to discharge the powers
and duties of the sard office the same shall devolyc on the
1 1ce President and the Congress may by law provide for
the case of removal death resignation or mnabiity both
of the President and Vice President declaring what officer
shall then act as President  and such officer shall act ac
cordingly until the disabulity be removed or a President
shall be elected.

VYUS Code ut 3 §53 See rot~ on rp 13-14 ante fegarding a propo-
sal to change the cate for choosing Presidential Electors
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By the Presidential Succession Act of 1886 Congress Pro- preudestial
vided that 1ncase of the disqualification of both President Succession
and Vice President the Secretary of State should act as Acts
President provided he T d the qualifications lad

down 1n €5 above if rot then ibe Secretary of the Treas

ury etc. The act apparently assumed that while a member

of the Cabinet acted as President he would retan Ius

Cabunet post *

Owing howeter to the urging of Preudent Truman
who argued that st was undemocratic for a Vice Prest
dent who had <ucceeded to the Presdency to be ableto
nare his own successor Congress has recently replaced the
Act of 1856 by one putting the Spealer of the Hoase and
the President pro fempore of the Senate ahead of the Cabr
net m the order of succession  but when erther of these
functionanies succeeds he must resign both his post and his
seat 1n Congress and a member of the Cabinet mustin
the hl e situation resign his Cabinet post  The new act also
implements Amendment \\ by providing for vacanctes

dueto failure to quahify of both xnewly elected Pres
dent and V ice President ®

Cong ess has never provided a method for determming
when a President 15 unable to discharge the powers and
duttes of his office so that the Vice President should take
Tis place but undoubtedly it could doso One suggestion
1s that this function should be devolved upon the Cabinet
another that 1t should be entrusted to the Supreme Court
In the two cases 1n which Presidents have become disabled
Garfield ui 1881 and Wilsonn 1919  the question was left
to the President s immediate enfourage and was determined
contrary to apparent fact

1
> Pt L 190 260

80th Conz st sess By section 202 (a) of Public Law
%5{3 of the 80tk Cong. Istses., approved July 26 1947 thatis eight days
hxerubthAw 199 th= “Secreary of War  2nd the Secretary of the
avy %were St ke from th ln= of su~cs vi01 and th. “S-cretary of

D.feme™ whose mmhuc"lx_aw 253 created  was gnserted
touwctung th sam  subject som of them quite

curious see Digest of Public G

o (Lo o & abublie | 9:rggral Bulls of the T9th Congrss both
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Ido solemnly swear (or affirm) that I wll farthfully The Pres:
execute the office of President of the United States and dents Outh
will to the best of my ability preserve protect and defend of office
the Constitution of the United States

What 1s the hime relationship between a Presidents as
sumption of office and his taking the oath? Apparently the
former comes first This answer seemed to be required by
the linguage of the clause itself and 1s further supported
by the fact that while the act of March 1 1792 assumes
that Washmgton became President March 4 1789 he did
not tahe the oath tll April30 Also 1n the parallel case of
the coronation oath of the Bntish monarch 1ts tahing has
been at times postponed for years after the heir s succession

The fact that the President tales an oath

to preserve
and protect

the Constitution does not authorize him to
exceed his own powers under the Constitution on the
pretext of preserving and protecting it The President may
veto 2 bill on the ground that in his opimion 1t violates
the Coustitution but 1f the bill 15 passed over his veto he
must by the great weight of authonty ordmanly regard
1t as law until 1t 1s set aside by judicial deciston  since the
power of interpreting the law except as 1t 1s delegated by
the law 1tself 15 not an attribute of executive pover 3

It may be nevertheless that 1nan extreme case the
President would be morally justified in defying an act of
Congress which he teguded as depnving lum of his con-

stitutional powers until there could be an appeal to the

courts or to the people and in point of fact such defiances
have m a few nstances occurred ¢

3 For an il of ¥ of the C
whrchdidnot  come off  see the final draft of Jefferson s miessage to
Conetess of December 8 1801 A J Beverdge Life of Joha Marshali I
€05 €05 (Boston 1919) The supposttion that Jackson  asserted a right not
to carry out a court decision when acting n an executive capacity 1s
denied by Mr Charles Warren i tis Supreme Courtin Umited States
story 31 22204 see also ibid 2056

* Sce the speeches of Curtis Groesbeck and Stanbe ry m President
Johnsons behalf Trial of Andrew Joknson etc ¥ 377 11 189 and 359
%ﬂshlngton 1868) also The President Office and Powers (3rd Ed) 222
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SICTION 11

€1 The Presudent shall be Commander tn Chief of tte Army
and Ny of the United States and of the mulitiy of the
several States when elled into the aetusl senvice of the
United States  be may requite the opinton  1n wniting
of the prnapil officer in e1ch of the executive depart
ments  upon any subject sehiting to the duties of their
reapectise offices and he shall have power to grant re
pricses and pardons for offenses 1 unst the United States
C'(Cq’ll 1n eises of Imphchmcnl
The purely mibitary aspeets of the  Commander in Chrel
shup were those wlich were onigimally stressed  Hamilton
sasd the office  would amonnt to nothing more thin the
supteme command 1nd direction of the military and naval
farces as first generil and admural of the confederacy !
Story wrote to the same efiect nlus Commentaries *and
1850 the Court speaking by Chief Justice Taney as

n
serted s (the President s] duty ind power are purely
militiry !

Com The modern expanded conception of  the power of

mg,:f':'n Commander jn Chief 1 wartime  stems 1w the first in
stance from Lincoln who brought the clinse to the sup-

Wartume
Lincoln port of his duty to take care that the lwws be faithiully
2odFDR exccuted 1n proceeding agamnst an insurrection which be

treated s public war  Claiming on these premies  the
War Power he declared following the attach on Yort
Sumter i Apnl 1861 a Dblochade of Southern ports
raised a large force of volunteers increased the Army and
Navy tookh over the railtond between MWashington and
Balumore and declired 2 suspension of the wnt of habeas
corpus along the Imc  eventually vs far 15 Boston  In 1862
he established a temporary draft and suspended the wrnt
of habeas corpus 1n the casc of persons suspected of dis
loval practices At the outset of 1863 he 1ssued the Emanc:

pation Proclimation 4

1 The Federalist No_69

2 0p et §1492 3 Fleming v Page 9 How 603 615 618
4 On Lincoln s view of his powers as Commander in Chief 1n wartme
see J G Randall Constuutional Problems under Lincoln (New York
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aace WS not accepted vy one of the parties to-\d:spmc
what then 2 At ths point the Presdent stepped 1 and
n

tions c1\111\ﬂc {rom \arious 3¢ Congress mof
of whach were certunly not ¢ od with Y ataptie?
1t the powers they conte d 1d be ute cd for su¢
rpose Th n 1-comphiint worl 18 who bpP 4 to be
subject @ conscription W e confront® with duction
o the rmed forecs or employer polding ¥ contracts
were ordered not to employ such ¥ rhers 7V 4 non €O
hant employers might b demed  PF oTIICS have
{hewr plants seaz by th Gov d {egstation
authonZing tms to b done whep necessary P! uction
1agged ut the se Montgomery d which
damed to be eng cd MO product¥ s dis
{nbution O y apphcabxhl) { the U gishtion Just
geferred U s cha\\cnged y comph® pany
with the result of raising question whethet the Prest
nder 1R hief 10 wartime ¥ ested DY
the Constitution aselt with oW € Ahe such @
se1zure miitary © nder has the night to e
wation privite prope o n mpeit ity
necessity S bject 10 the n:q\mement hat the P! perty b
pad {or ¢ €O s welt estable e thng
over the Vwar! roperties Arly {clt utside th prece
dents It tas 1o be ano\\ledgcd however ) as the
ermeaty ne North ¥ at] oyal op¥ activt
‘aes dunn! the Gl war mnd diffie o set detmtte
poundarie th theater of military operati® o the
facts Totnt War which ¥ £ dustriad
opemhon as 1 mibtary @ ake 1t auffi to man

m cult
tain & hat and frst line petween avilian and malitary
actint1es and petween the govemment'\\ powers which at¢

respect y pl! t 3 War h¥ plete\y
Qestro; 4 Intern 1 Law far as 1t formetly attemp ed
to set jmts 10 methods of warfare 1te effect 07 Constitt

gonal Limitations could be equally dusastrous L3

8 On the above pamgmph see Indse sullnan s m(om\:\mc opraion dirs
sSinE the Govcmmcm s petstion for an nyunction and ‘declaratoy
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ligation to render  just compensation ** By the same war-
rant he may bring hostilities to a conclusion by arranging
an armistice  stipulating  conditions which may determine
to 2 great extent the ensuing peace ™ He may not however
effect a permanent acqusition of termtory 33 though he
may govern recently acqured terntory until Congress sets
up a more permanent regime1® He 1s the uitimate tribunal
for the enforcement of the rules and regulations which
Congress adopts for the government of the forces and
which are enforced through courts martial?? Indeed until
1830 courts martinl were convened solely on his authonty
as Commander in Chief 8 Such rules ind regulations are
moreover It would seem subject 1 wirtime o his amend
ment at discretion ¥ Simlarly the power of Congress to
make rules for the government and regulation of the law
and navel forces (Art I §8 cl14) did not prevent Prest
dent Linclon from promulgating i Apnl 1863 a code of
rules to govern the conduct in the field of the armies of
the Umted States which was prepared at his mstance bya
commussion headed by Trancis Lieber and which later be
came the bass of all similar codifications both here and
abroad 2 ANl of which notwithstanding the Commander
m Chief remains 1 the contemplition of the Constitution
a cavilian  officral

13 Mitchell v Harmony 13 How 115 (1852) Umted States v Russell
“5;3“,139‘!!2?23 (1871) Tottenv US note 11 above 40 Op Atty Gen 251

2.

1 Cf the Protocol ot August 12 1898 which largely foreshadowed the
Peace of Paris _and President Wilson's  Fourteen Ponts which were incor
porated 1n the Armistice of November 11

15 Fleming v Page 9 How €03 615 (1850)

18 Santiago v Nogueras 214 U'S 260 (1909) As to temporanly oceumed
terntory see Dooleyv US 182 US 222 230 231 (1901)

17Swam v US 165US 553 (1897) and cases there reviewed See
also Givens v Zerbst 255 US 11 (1921)

18 On the President s authonty over courts martial and military commis
sions see Clinton Rossiter  The Supreme Court and the Commander in
Chief (Cornell University Press 1951) 102 120 also Burnsy Wilson 346
USs 137 (1953)

12 Ex parte Quiren 317US 1 2829 (1942)

20 General Orders No 100 Official Records War of Rebelhon ser 11
sol I11 Apnl 24 1863

% Interesting i this conncction 1s the holding of 1he Surrogate s Court
of Dutchess County New York that the estate of Franklin D Roosevelt
was not ent tled to certain tax benefits which are extended by statute to
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One mportant power he lacks  that of choosing his sub
ordinates whose grades and quahfications are determined
by Congress and whose appointment 1> ordinarily made by
and with the advice and con ent of the Senate though un
doubtedly Congress could 1f it wished vest thew appoint
ment 1 the President alone 1 Also the Presidents
powerto dismiss an officer from the service once unlim
ited 1s today confined by statute 1n time of peace to dis
missal 1 pursuance of the sentence of a general court
martinl or 1 mitigation thereof 2 But the provision 1s
not regarded by the Court as preventing the President from
displacing an officer of the Army or Navy by appemting
with the advice and consent of the Senate another person
n hus place  The Presidents power of dismissalin time
of war Congress has never attempted to limit

The principal officers  of the etecutive departments The
have since Washingtons day composed the Presidents Presidents
Cabmet a body utterly unknown to the Constitution 71hey Cabmet
are customatily of the Presidents own party and loyalty
to the President 15 uwsually an ndispensable qualification
which however has been at times exhibited 1n verv curious
ways and of course such loyalty may not be carred to the
extent of violating the law 2t

1t has been frequently suggested twice indeed by com
mttees of Congress that the members of the Cabmet should
be given seats on the floors of Congress and permutted to
speak there * There 13 obvjously nothing mn the Constitu
tion which stands 1n  the way of this being done at any
time

Nor for that matter 1s there anything to prevent the
persons dying in the muditary service of the Umited States New York Times
Jul);126 1950 p 27

Seeegs Mimmackv US 97U S 426 437 (1878) Umited States

Corson 114 U S 619 (1825) 878 v
#IWUS Code §1

(w:;)Mu!lanv US 140US 240(1891) Wallace v US 257 US 541
4 See generally Mary L. Hinsdale History of the President s Cabmet

;A{\nn :xrlt;c;x;)wll)amﬂl ary B Learned The President s Cablner (New

[y 1

> Hinsdale 502 361 House Report 4 38th C 1st S enal
Report 873 46 Cong  3rd Scssn i one. Ist Sessn Senate
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THE CONSTITUTION

Pirestdent from making his Cabnet up out of the chawrmen
of the principal commuttees of the House of Representa
tines or the Senate for a Cabinet post 15 not gs such a ¢ cavsl
office under the authority of the Ungted States nor dees
a member of the Cabmet as such ‘hold any office under
the United States (See p 20) Such a step nught eventually
bad to somethng akmn  to the Brtish system of Cabinet
government

A reprieve suspends the penalties of the law a  par-
don remits them

‘Offenses agamnst the Umted States 1re offenses aganst
the national Jans not State laws The term also includes
acts of so called  criminal  contempt  in defiance of the
national courts or thesr processes

Pardons may be absolute or conditionaland may be
conferred upon specific tndividuals or upon classes of of
fenders as by amnesty

It was formerly supposed that a spectal pardon to be
effective must be accepted by the person to whom 1t was
proffered 27 In 1927 however in sustaining the right of
the President to commute a sentence of death to one of
Iife imprisonment  aganst the professed will of the pns
oner the Court abandoned this view \ pardon mn ont
dags 1t said 15 pot a private act of grace froman m
divrdual happening fo possess power It 1 a part of the
canctitutional scheme When granted 1t 1s the determma
tion of the ultimate authorsty that the public welfare will
be better served by inflicting less than what the judgment
fixed 2

Pardons may issue at any tume after the offense pr
doned has been nctually committed but not before then
for that would be to grve the President a power to set the
laws aside thatis a dispensing  power ° for asserting the
lfe of which James II lost hus throne

28 Exparre  Grossman 267U S 87 (1923)
27 Unuted States v Walson 7 Pet 150 (1833) Burdick v US 36US 79

25 Biddle y Perovich 274 U S 480 436 (1927)

291 Opwss A G 342 (1820) United States v Wikon cited above Ex
parte )G:ul:md 4 Wall 333 (1866) Umted States v Rlem 23 Wal 128
{1872
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Tt 1s sometimes sard that a pardon blots out of ewistence
the guilt of the offender but such a view although ap
plicable m the case of one who was pardoned before con-
vichon 1s evtreme as to one whose offense was estabhished
by due process of law A pardon cannot quahfy such a man
for a post of trust from which those convirted of crime are
bylaw excluded In such case the pardoned man 15 1
precisely the same situation as a man who has served hs
sentence The law will pumish him no further for his past
offense but neitner wall 1t 1gnore altogether the fict tht
he commutted it © But a pardon 1s efficacious to restore 2
convicted persons cwil mghts even when completion of
lus sentence would not have been

Although Congress may wnot terfere with the Prest Congres-
dent s exercise of the pardomng power 1t may 1self  under snona:sms
the nece sary and proper clause enact amnestylaws re
mitting penalties meurred under the nation il statutes ®

92 Clause 1 He shall have power by ond with the advice The Treaty
and consent of the Senate to make treaties pmv:ded x?«mg
two thirds of the Senators prescnt concur

It 15 usual to regard the process of treaty making s fallmg

mto two parts negotiation and ratification and to assign

the former to the President cxclusively and the latter ex

clusisely to the Senate In fact it wall be observed the

Conststution makes no such division of the subject but

the President and the Senate arc associated throughout the

entire process of making’  treaties Ongmnally ndeed

Vashington tried to tihe coun.el with the Senatc even

regarding the negotiation of treahies but he early aban

doned this method of procedure as unsatisfactory 3 Thus

what was itended to be one authonty consisting of two

closely collaborating orgins became spht anto o wsually

nival and often antagomistic authomties performmn, sharp

Iy differentiated functions Jn Consequence in 1816 the

Senate created the Commuttee on Foreign Rclations as a

3 See Samuct Williston  Docsa Pardon Blot Out Guit” 28 Hanard

I.nwlRéuew 647 663 (1915) also Carlest » New York 233 US 51 (1914]

rown v Walker 161 U S 591 (189
3 The President Office and Powers (4th Ed ) 255 257
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standing committe and through thts medwam most Pres
dents hve mnaged to keep more or less n touch with
Semitoriyl sentiment regawrdmg  pending  negotiations bat
not 1lways with the result of conctliating 1t 3 Today the
wetual mitation and negotiation of treaties 1s by the vast
weight of both practice and opinson the Prestdent s alone ¥

Moreoser ratification also belongs to the Pre.dent alone
only he m1y not ritify a treaty with the result of makwg
1t, unless the Senate by 1 two tiurds vote of the members
present there being 1t least a quorum 1dsses such ratifi
<ation and consents to 1t 3% And since the Semate may or
may not eonsent 1t may consent conditronally stating 1ts
conditions in the form of amendments to the proposed
ireaty or of resenations to the proposed act of ratification
the difference between the two bemng that whereas amend
ments if accepted by the President and the other party or
parties to the treaty change 1t for all parties reservations
merely hnut the obligations of the Umted States there
under 4mendments are accordingly resorted to mn the case
of balateral treaties and reservations in the case of general
mnternational treattes bke the Hague Comventions or the
Unrted Nations Charter

Of course 1if the President is diss ttisfied with the condi
tions 1ud down by the Senate to ratification he may refuse
to proceed further with the matter as may also the other
party or pasties to the proposed treaty®™ Between 1789

31 Ralston Havden Y%e Senat and Treaues 1789 1817 passim (New
York 1920) Samuel B Crandall Treares Their Making and Enforcement
ch w1 (Washungton 1916}  the present wiiter s The Constutation and
Werll Organy anion ch I (Princeton Untverstty Press 1944)

3 United States v Curtiss-Wnght Corp 304 319 1936)

343 The Staternent that consent of the Senate must be given by a two
thirds vote of a quorum of the Senare has _apparently not always been true
“To my inquiry on this matter my friend Senutor H Al xander Smith of
New Jersey a member of the Foregn Relations Committee wrote me
Aungust 14 1957 as follows  Replying to your fetter of Avgust 11th with
regard to the making of treaties—a few years ago we were very laxm thug
matter and_treatres were frequently raufied by voice vote We adopied the
mlethen however that there must be a full quorum present and two-
tturds of the Senarars present must cancur Thi mezns two thed of 3
guornm of course Und r the present practice we have a quorum call first
and then & roll call vote with the yol¢ angounced aad a slalerent Irom
the chair that two-thirds of a quorum being present and having voted

<t _the treaty s agreed to
3 Obvtowly the treaty must contaig the whole contract between the
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and 1929 about 900 treaties were proclaimed by the Presi-
dent Another 200 were etther rejected by the Senate or
so tampered with by 1t that either the President or the
other contracting party declined to go on with them

The power to make treaties 1s bestowed upon the United
States n general terms  and extends to all proper subjects
of negotiation between mnations It should be noted how-
ever that a treaty to which the Umted States 15 party 1s
not only an nternational compact but also law of the
Jand 1 wiich latter respect 1t may not overnide the higher
law of the Constitution Therefore 1t may not change the
character of the government which 1s estabhished by the
Constitution nor require an organ of that government to
relinquish 1ts constitutional powers &

How broad the scope of the treaty malung power 1s 1s
well illustrated by the treaty of 1916 between the United
States and Canada providing for the recipracal protection
of migratory irds which make seasomal flights from the
one country to the other Congress passed a law putting
this treaty 1nto effect and authonzing the Sccretary of
Agriculture te draw up regulations to govern the hunting
of suchbards any wiclation  of these Tegulabions 1o be sub
ect to certain penalties and 1n the case of Missour1 v Hol
land ¥ the treaty and the law were sustamned by the Sn
preme Court the latter as a law necessary and proper
to put the treaty into effect

Recently Missourt v Holland has been vehemently as

partics and the power of the Senate 1s limited to a ratification of such
terms as have already been agreed upon between the President acting for
the United States and the commussionets of the other contracting power
The Semate has no night to ratify the treaty and introduce new terms into
1t whih shall be abligatory upon the other power although 1t may wefuse
s raufication or make such ratifications conditional upon the adoption of
lllmcndmc;ns to the treaty Tourtcen Diamond Ringsy US 133 U'S 176
3 (1901

2 The Foreign Policy Associations  Information Senice IV no 16
(October 12 1928) gives a list of treaties amended by the Senate both
those afterwards ranfi d and those not ratife

533 See e ¢ Geofroy v Ruggs 133 U'S 258 267 (1890) Doe v Braden
16 How 635 657(1853) The Cherokee Tobacco ki1 Wall 616 620-621
(1870) United States vy Mmn 270 U'S 181 207 208 (1526)

252U S 416 (19.0)
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suled as putting the treaty making power bejond all con
stitutional metes and bounds but more espeenlly asin
sading States Right  and 1t has been proposed that the
necessary nd proper  clause be repealed as an adjunct of
the power Actually Justice Holmes optnion for the Court
does ot bear out the more sweeping charge It 15 true that
at one point the Justice indulged 1n some speculation as to
whether authority of the United States mens more than
the formal acts prescribed to make the comvention  but
he straightway vdded Ve do not memn thit there are no
quahficitions to the treaty mahing power  and pomted out
that the convention before the Court did  not contravcne
any directly prohibitory words of the Conststution bo
that it denlt with  a  nation1l interest of very ncarly the
first mymtude  and one that could be protected only
hy national rction 1n concert with that of ansther power
In short it was made bone fide and not for the purpose of
aggrindizing the powers of the Natwnil Government

On the other hand  the argument that the treity im
pured States Riohts the  Justice di piraped and quite wag
rantably i1 view of the unambiguous terms of the su
premacs cliuse In this respect mdeed the case only con
firmed fimilirr doctrine and practice Thus  from the time
of the Jay Treaty (1794) down  to the present the \a
tional Government has entered into many treaties exterd
1ne to the mitronal of  other governments the n ht to tn
lent hold and di pose of real property in the States al
though the traure of such property and its mades of di po
sition were concedud to be othermise witlun the exclusive
tu s ds tion of the States ¥ Missounn v Hollwod sunply {3l
Iow the pattern of these precedents

Inolerwods stispopoiedto snp the treaty ke
pore ftle nght to enter trto comventions of a ki
whi hhne bretsfore furn s’ ed the ord nry grist of -
tery rakiny [ o s —omvestrns extenhir, fo the ra

345 213408

M 5ze\ Core. Lar 19WEear 17 20_(J7) La d Sy
’ FL\ NUA.)H ):‘)l‘l!/:} f Mizm o~y Ly.am 10ULS 413

[ethy
1o
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tionals of other countries the might to engage in certan
‘businesses 1n tte States to hold property there to enjoy
access to the courts thereof on terms of equality with Amen
can ctizens and so on all m retumn for lhikeconcessions to
our nationals residmg abroad More than that however it
1s proposed that that whole area of power which today
rests m the cases on the mutual support that the treaty
malung power and the power of Congress under the neces
sary and proper clause lend one another shall be expunged
from the map of national power Thus the mght of Con
gress to accord judicial powers to foreign consuls in the
United Statest® would become at least doubtful so also
would its night to confer judicial powers upon Amencan
consuls abroad #* 1its nght to provide for the extradition
of fugitives from justice ¢ 1its nght to penalize acts of
violence within a State against aliens® and so on and so
forth# The treaty making power would be demoted from
the rank of a substantive power of the United Statesto
that of a mere auviliary power to the other delegated pow
ers
How 1s a treaty enforced? Beimng law of the land the How

provisions of a treaty may 1if they do not intrude upon Con Treaties
gress s domamn and 1t was the design of the treaty making rle En
body to put them nto effect without reference to Congress
be enforced 1 court hke any other law when private claims
are based upon them and by the President when the other
contracting sovereignty bases a claim upon them An exam
ple of the former case would be where an alien claimed the
nght to own land m the United States or to engage 1n busi
ness under a provision of a treaty of the hind above men
tioned between the United States and s home country $
An imstance of the latter would be a request by a party to
the consultative pact which 1ssued from the Inter American
Conference for Peace at Buenos Aires in December 1936

‘“4 Stats 359 10 Stat 614 41 In re Ross 140 U'S 453 (1891)
USCA paragraphs 3181 3
‘3 Baldwinv Franks 120 US 573 683 (1837)
:: .;i{ee Neelv y HLcnkle‘l 180 U S 109 121 (1901)
auenstemn v Lynham 483 (1879) Iurdan v Tashuro 278
Us 123 (1928) Nelson v Iohnson 7.'19 USs 47 (1929

11
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for a further conference regarding nter American refa
tions Ta agree tosuch 1 confirence would be well within
the President s diplomatic powers

But 1t frequently happens that treaty provissons contem
plate supplementary 1ction by Congress s did the treaty
with Canady above referred te and this 1s necessanly the
case where monev 1s needed to carry 2 treaty into effect (see
Artide T Section 1IN %7) Doces however the sume rule
1pply generally 1n the case of treaty provisions the enforce
ment of which mvolies executrve andjor judictal action
n thearer of Congresss cnumerated powers its power for
mstance to dechire war its power to regulate foreign com
merce etc 7 Winle there are a few judicial dicta which as
sert that the maum leges postertores priores contrarias
abrovant {later laws repeal  earher contradictory  ones)
operates reciprociily 1s between treatses and acts of Con
gress and hence carry the mmphcation thit the treaty mak
ing power 1s captble of mmpirting to its engagements the
quality of law of the land enforceable by the courts
vathmn the area of Congresss povers yet only n one in
stance has a treaty provision ever been found to effect such
arepeal ¢ Moreover the trend of practice has been from
an early date toward an affirmatne answer to the above
question o development 1 hich 15 registered 1n the Umted
Nations Partictpation Act of 1945 By tlus measures the
steps to be taken fo fulfil our egagements under the
Umited Nations Charter wn the matter of furntshing armed
forces for use at the behest of the Securrty Counal were
11l to be subject to the approval of Congress*? The frustra
tion of this mode of procedure by the circumstances of our
nvolvement mn horea since 1950 1s dealt with later

1t 15 also by act o Congress that officers and employees
of the Umted Nations have been -ccorded varous diplo

45 See ¢ g Whitney v Robertson 124 US 190 (1888) Unuted States y

Lee Yen Tar 185 US 213 (1902) P:geon Rever Improvement _etc Co.

B ' 138.1930) and Cook » US 288 DS 105 (1993 -which ss
the excepuon:l and exceptiona ble~—holding

47 79th Cong  Ist Sess  Publ Law 264 See generalty Crandatis
Treaties etc chs XIand XIil_and Senate Documen!s 56th Cong 2ud
Sess V1 25 (Document No 231)
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1 Clucl 30 As carly as 1792 Congress authorszed the Post
master General to enter nto postal conventions as se
cently 1s 1934 it authonized the President to enter into
foreign trade agreements and to lower customs rates as
much 1s fifty per cent on mports from the other contract
g countries 1n return for cqunalent concessions an au
thorszation which 1t renewed n 1937 1940 and 1943 Sun
shrly the Lend Lease Act of March 11 1941 was the foun
famnherd of the numerous agreements with our allies and
assactites in VWorld War IT under which our government
first and last furmished them more than forty billions worth
of mumtions of war and other supphes MNor 1s the vabdity
of such agreements and compacts today open to sertous
question 1m view of repeated decisions of the Court
Instances of treaty making by the President without
the aid or consent of either Congress or the Senate are still
more numerous One was the exchange of notes m 1817
between the British Minister Dagot and Secretary of State
Rush for the hmitation of naval forces on the Great Lakes
Not till a year later was 1t submitied to the Senate which
promptly ritified at Of bhe charicter was the protocol of
August 12 1898 between the Umted States and Spain, by
which the latter agreed to relngwmsh all title to Cuba and
ta cede Puerto Rico and her other West Indian possessions
to the Umted States the e\change of notes between the
State Department and anous European governments
1899 and 1900 with reference to the Open Door n Cht
na the cxchange m 1908 of 50 called dentic notes with
Japan concerming the maintenance of the integnty of Ch1
na the Gentlemens Agreement first drawnin 1907 by
3 See The Presudent Office and Powers (4th Ed) 259 264 Wallace Mc
Clure International Executive Agreements (Columbia University New
York 1941) Myres S McDoug:\l and Asher Lans Treaties and Conres
onal Executive or
of National Policy reprln(cd from 54 Yale Law Journal Nos 2and 3
(1945) and the arucle by David M Levitan in 35 Ninois Law Review
(December 1940) 365F Between 1789 and 1929 over 1200 agrecments
were d with foreign without the parllclpatzun of
the Senate and between 1929 and 1939 more than another

51 T cleadmg cases zrc P“eld v Clark 143US 647 (1392) and ‘Hamp
vy US 2 1544194 (1928) For Lend Lease see US Code

(1940) Supp 1V fut 22 §§41
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w' ¢h Japirese paerratin to it cogatry was Ionp e
Lited 1 a g Zat e ] b whieh after the te mination of
teTers v of Wastl pton in 1688 tnem~.t fitking 1 tes
o the emas  of (asady and Newfour flard were def=red
o rote than 2 quattes of a centuny e peotocol fir end
s e Bower hebe'limn in 1305 tle poteep ¢ Larmsre

I8 agreemmit of Soventes 20 1917 recesarary Japan
tohave spe nalpgits 1 China the are ntice of \overm
bes 11 191h—ta v rothir  of the entire conjlrxus of
corvertions anl mntentanlirey 1y wliach our selations
withour \soenates tn Worll War I and ¢ 1 Alhies
WO I War I we e fdetermied  of the litter of which
the e Label'~! Yalta anl Potpfam hive come

toaclicve
1 1l patotiety

Obvintaly te Live between siurh apveeents and ey Preedmng
tses which have to be subritted to the terate for sty ap :::fw‘
provilis not an eanly defmalle ore So when the Senate Inrasdsion
refeed 3n 1995 to ratthy a teeats. which hie £rst Roneevelt the Traaty
hid envered irta with the porverrrent  of Santo Dominre Tower
for putting 1ts customs hodees under United Ntates control
e Freudrnt mieply changed the  ‘treaty
went and | -oceeded to carty out ats terms
that a year or L0 fater

into an - apree
with the tesult
the Senate camtulated and ntitied
the apgreement  thereby  converting it once more into 1
treaty  Lurthermore by recent decisions of the Supreme
Court an executne arreement  within  the power of the
President to male s law of the lind which the coutts
must gise cffect to any State law or judicrn] policy to the
contrary notwithstainding®*  Thit  undoubtedly, is poung
rather far It wonld be more accordant with Amencan 1ders
of government by law do require  Lefore 1 purely executsve
agreement be applied 1n the ficld of prisate rights, that 1t
be supplemented by 4 sanctioming  act of Congress ind
that Congress wiuch can repeal any trenty sl of the

1and or authonzation  can do the same to executise agree
ments would scem to be obiious

\or 15 the ‘ executne agreement  whether made wath

nated Stay B lmont 301 32
Jls Us 20] (19-:;' mon! US 328 (1937) United States v Duink
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or without the sanction ol Congress, the only inroad which
prctice under the Conststution  h1s made upon the ongt
nal role of the Seaate mn treaty making ™ot only as was
pomnted out above 15 the businesss of negotation today
withen the President s exclusne province but Congress has
come nto possession of a quite mdefimte power to Jegis
Jate with Ttespect to externa! affrs  The annevation of
Texas n 1845 by Joint resolution 1s the leading precedent
The example thus st was followed 1 half century Iter m
the case of Hawan  nd  of similar import are the Joint
Resolution of July 2 1921 by shich wir with the Central
Powers was brought to 1 close and the Jomnt Resolutton of
June 19 1934 by which the DPresident was cnabled to
accept membership for the United State, in the Interna-
tional Labor Organization  Such precedents mahe it dif
ficult to state any himit to the power of the President and
Congress acting Jomtl) to implement effectively any for-
eign policy upon wiich they agree no matter how the
recalrtrant third plus one man  of the Semate may feel
about the matter
€2 Clause 2 And he shall nominate 1nd by and with the
advice and consent of the Senate shall appomt ambas
sadors other public minsters and consuls judges of the
Supreme court and all other officers of the United States
whose appointments are not hcrein otherwise provided
for and which shall be estabhshed by lhw
Except the President and the Vice President all eivil officers
of the United States are appommtive and fall into two classes
the <o called Presidential officers and mnferior officers
The steps of appontment in the first class are first their
nomination by the President secondly their appointment
by and with the advice and consent of the Senate the
latter of which may not be a»in the case of treaties qual-
fied by conditions 3 thirdhy thewr commussiomng  which 15
also by the President® (see Section III)

53 42 Stat 105 49 Stat 2741

513 Qpins A G 188 (1837) 2 Story Commentaries §1531 9 Firitings o
James Madison {Hunt Ed Y 111 113

55 Marbury v Madison 1 Cr 137 (1303)
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The offices of ambassador  public mimister and ‘con
sul bemg recogmzed by the Law of Nations it was at
first thought that the President mmght nomunate to them
as oOccasion arose in our intercourse with foreign nations
but sice 1855 Congress has asserted its right to restnct
such appomtments which 1t 15 able to do through 1ts con
trol of the purse

Besides ambissadors and ¢ public mimisters  there has
sprung up in the course of timea class of personal agents
of the Premdent in whose appomtment the Senate docs not
participate  Theoretically these do not usually have diplo
matic quality  but 1f ther identity 1s hnown they will be

ordmanly accorded 1t n the countnies to which they are
sent 5%

Shall be established by law  All civil offices of the
United States except those of President  Vice President
Ambissadors Publie mum ters and Consuls and possibly
of Justices of the Supreme Court are supposed to be the
creations of Congress The great majority  however of the
alphabetical agencies ke WPB  WILB WMC ODT and
so on through which World War II was conducted on the
home front were created by the President as ramuficitions
of the OEM (Office of Lmergency Management) also his
creation but most of them eventually recewed Congresss
blessing and approval in the shape of appropriations or 1
Iegislation augmenting or regulating therr powers OPA
(successor to Presidentially created QPACS) was brought
mto exustence by Congress

When Congress create offices 1t does so by virtue of its
powers under the necessary and proper clanse and by
the same authorization 1t may also stipulate what qualifica
tions appontees to them shall have so long as it leaves
some discretion to the appomting power Thus the Civil
Service Act of 1883 leaves the appomting officer the nght
to sclect from among those who have best sustaned the
tests of fitne s imposed by the act 5

$ The President Office and Powers (4th BA) 251 253
B OGS Code ue 8 sesr T R ED 25
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Congres Furthermore Congress has very broad power to regulate
0081 the conduct in office espeaially regarding  thewr pohtical
Regulaton
of Offices ACtN e, of officers and employees of the United States
20d Officers By the Cival Service Act of 1883 ail such persons and mem
bers of Congress as well, are forbidden to recerve or solicst
any contribution 1o be used for a poltical purpoce® By
the Hateh Act of 1039% all per ons 1 the executive branch
of the Government or any department or agenmey thereof
except the President and Vice President and certam pol
1cy determining  officers are forbidden to  take an active
part in pobtical management or political campagns  al
though they are still permitted to express therr opinions
on all politrcal subjects and candidates  and by the Hatch
Act of 1840% these regulations are extended to employees
of State and Jocal governments who are engaged 1n activt
ttes financed in whole or part by npational funds Both acts
were recently sustamed the former on the ground that the
conduct banned by 1t was reasonably I deemed by Congress
to mterfere with the efficiercy of the public service %

Also Congress may and usually does humt the term for
which an appointment to office may be made winle asto
those officers who are mstruments and agents only of the
constitutional powers of Congress the latter may It
drastically thear removabiity durng such terms If how
ever an officer 15 an agent of the Prestdent m the exercie
of any of his powers—whether constitutional or statutory—
such officer 15 for that reason removable at the will of the
President € And oIl non judimal  officers of the Unied
States are subject to disciphinary removal by the President
for yood cau e by virtue of lusduty to take care that the
Jaws be faithfully executed 3

5‘ Ibld ut 18 §208
Act of August 2 1939 US Code it 18 §{61 61K
“’ Actof July 19 1340 54 stat 767772
64 Unted Public Workers v Mitckell 330 WS 75 (1947) Okhhcma
C 8 Comsy abud 127(1947) See also Ex porte Cusnis (06U S 371
(1892) Umtcd States v Wurzbach 280 U'S 396 (1930)
[ v US ( Oregon Paslmas!er Case ) 272U5 52 (19.6)
Hum S 295 US €02 (1935}
“ The Prmdenr Office ard Powers (4th Ed ) 102 114
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On the other band  Prewdents have more than once had The Power

oteasion to stand m a protective Telation to their S“b""dl;
nates assuming ther defense m higatton brsught dgam}a
them® or pressing litigation mn their behalf refusxr;[,(:h
call for papers from one of the Houses of Congress whi
might be used 1 their ibsence from the seat of govern
ment to thew disadvantige® challenging the constitu
tional validity of legislation which he deemed detrimental
to thee mterests® There 15 one matter moreover as to
which he 15 able to spread s own offimal immunity to
them The courts may not requre them to drvulge confi
dential commumications from or to the President that 1
commumcatons which they choose to regard 2s confiden
trat® VWhether a Congressional committee would be sumi-
larly powerless 1s an interestng question which ba. not
been adjudicated ® Thus far such issues between the two
departments have been adjusted politically
€2 Clause 3 But the Congress may by law vest the appoint=
ment of such infertor officers as they thunk proper mn the
President alonie im the courts of law ot 1n the heads of
departments
Infertor officers  are evidently officers subordinate to the
heads of departments or the courts of law but many classes
of such officers are still appowted by the President with
the advice and consent of the Senate because Congress has
never vested their appointment elsewhere
By the Oregon Postmaster case, one who 15 vested under

€6 Opins A G 220(1853) Inre Neagle 135US 1(1550)
& United Statesy Lovett 328U § 303 (194

. 735) 2 Ruchardson Messages and Papers of the Presidents 847 (January 10
67 See32BUS a1 313

8 Marbury v Madison 1 Cranch 137 144-145 (1803

i
% A ruling bv Attomey General Jackson dated April 20 1941 halds that
al FB1 orts are

which the Prest
dent 35 enutled 1 the public nterest to withhold from Congressional

imestizating committees  Farly 1 J944 an admumstriuve assistant to the
Prosident refused 1o answer questions put ta him by a Senate sub-comnut
tee but fater yscldud on the President s onder to doso  New York Tumes
Febroary 29 and March ) 5 and 10 1948  And see generally Charles
Warren P ! of I 10_Boston Umverstty
Law Review No 1 (January 1930) alse Attorney General Brownells
Memorandum New York Times May 18 1954
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this clause with the power 0 appoint an inferior officer 15
at the same time vested with the power to remove lum  the
power of removal bemg a part of tie appomnting power
Finally any person who 15 appomted to an evecutive post
1 the National Government by an officer upon whom Con~
gress1s not authorszed to confer appomating power 1s clas-
sified as an ¢ employee
§3 The President shall have power to fill up all vacanc es
that may htppen during the recess of the Senate by
granting commussions which shall expice at the end of
ther next sesston
Happen n this connectron means happen to eust
otherwise 1f 2 vacancy existed on account of maction of the
Senate 1t would have to continue throughout the rece s
and i this way the wark of government might be greatly
smpeded
SCCTION II1
% He snall from tume to tune grve to the Congress informa~
tion of the state of the Union and recommend to their
consideratton such measures as he shall judge necessary
and expedient he may on e tragrdmary occastons con
~ene both howses or either of them and in case of dis-
agreement between them with respect to the time of
adjournment he may adjourn them to such time as he
shall thunh proper he shall recerve ambassadors and
other public mumsters he shall take care that the lans
be fathiully executed and shall commusston all the offt
cers of the United States
Legislawve Prior even to recent Admumstrations the duty conferred
Leadership by the opening clause of this section had come to be at the
of the ponds of outstandmg Presidents hihe Washington  Jeffer
Presideat son Theodore Roosevelt and Wilon a tremendous power
of legistatrie leadership > The President 1s not  on the other
band obliged by this clause tormpart nformation which
® Umted States v Germane 59 U'S 508 {1579
1 The Presidens Office and Poners (4th Ed ) 93 94

15ze generally H C Black The Relation of the Executhe Pow rto
Legslation (Princeton  1919) W E Bukley The President and Congress
(New York 1947)  The President Office and Pow rs (W Ed) ch VII
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1n hus judgement the public interest requires should be kept
secret

The President has frequently summoned Congress nto
what 1s known as special session His power to adjourn
the houses has never been exercised

The power to recenve ambassadors and other public
mimsters 1ncludes the power to distmss them for sufficient
cause and the exercise of the latter power may as m the
cae of Count Bernstorff early in 1917 result in a breach
of diplomatic relations leading eventually to hostihties The
same power also carmes with it the power to recognice new
governments or to refuse them recogmtion also a veryim
portant power somtimes as was hown by President Wil
son's success 1n thus bringing about the downfall of Prest
dent Huerta of Mexico 1n 1916

Finally 1t may be smd that 1t 15 the Pr sidents power
under this clause taken together with his power in con-
nection with treaty maling and with the appomntment of
the diplomatic representatives of the Umted States that
gives um s large imtiative i determining  the foreign
policies of the United States In the words of Jefferson al
though charactenstically he did not always choose to abide
by their consequences the transaction of buswness with
foreign mations 15 elecutne altogether ® Moreover as
Chiet Executine the President ss protector of American
nights and interests abroad a capacity which has become
progressively more and more difficult to demark vis @ vis
Congress s power  to declare war
The Tresident Dbe it noted does not enforce the laws
himseli but sces to 1t that they are enforced and thisis
So even m the case of those laws which confer power upon
the President directly rather than upon come head of de
partment or burean *

Eecause of Ius duty to take care that the laws be fath
fully evecuted the President has the night to tale any

2 See note 69 above

Opinton on the Question Whether the Senate Has the Right  ete
sznl 24 1790 Saul N Padover The Complete Jefferson 138 (N’gY 1943)
Willamsy U 'S 1 How 200 (1843) and cases there erted
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THE CONSTITUTION

necessary measures which are not forbidden by statute to
protect agamst impending danger those great interests
which are entrusted by the Constitutton to the National
Government He may order a marshal to protect a Justice
of the Supreme Court whose life has been threatened and
Ins order will be treated by the courts as having the force
of law 4 He may despatch troops to pomnts at which the free
movements of the mails and of interstate commerce 1s be
ing 1mpeded by private combmations or through the De
partment of Justice he may turn to the courts and ask them
to employ the powers which the statutes regulating ther
junsdiction afford them to forbid such combinations®
And generally from an early date he has been authonsed
by statute to empoly available mulitary forces agamst com
binations too powerful to be suppressed by the ordimary
course of judictal proceedings or by the power vested in the
marshals ¢
In cases of necessity accordingly he or ks subord:
nates at thescene of action may proclaim martnal law of
which two grades are today recongmzed—prerentne and
punttne The latter which 1s equevalent to nulitary  gov
ernment 15 not by the Milligan case? allowable when the
cnil courts are open and properly functioning mor in the
presence of merely threatened mvaston The necessity
must be actual and present the invasion real Andit was
by applymg this test literally that a divided Court held
1946 that the President bad had no constitutional power
to mnstitute military government 1 the Terntory of Hawan
following the Japanese assault on Pearl Harbor or to con
tinue 1t after that date® The Achilles heel of the decision
consists n the fact that it was not rendered till after the
war was over and the danger past Tor Total War when
home front activities are only an extension of the battle
front and when crippling and demoralizing attachs by air

s Inre Neagle 135U S 1 (1890)

5 Jare Debs 158 U'S 564 (1895) Unted Statesy UM W 330U S 258
(1947) 80th Congress Ist Sess Public Law 101 ( Taft Hartley Act )

€] Stat 25(4“4664)(1795) 2 Stat 443 (1807)

74Wall2

8 Duncan ¥ Rahanamoku and White v Steer 327 U'S 303 (1946)
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may be Jaunched from bases hundreds of mules away the
test set by the above quoted dictum 15 madequate

Under ‘preventive martial law  so called because it an
thonzes ¢ preventive arrests and detentions the miltary
acts as an adjunct of the aivil authonties but not necessanly
subject to their orders It may be established whenever the
executrve organ State or national, deems 1t to be necessary
for the restoration of good order The concept bewng of
judicial ongin s of course for judicial application and
ultimately for application by the Supreme Court 1n enforce
ment of the due process clauses® (See also Section jies
of this Article and Article IV Section IV')

Another way in which the President s executive POWELS Delegations
have been enlarged 1n recent years 1s by the growing practice ﬁf, el.;g;:l:r
on the part of Congress of passing law in broad, generalt the
terms which have to be supplemented by regulations po.gqen,
drawn up by a head of department under the direction of
the President Under legsslation which Congress passed
during World War T the following powers among others,
were vested n the President to control absolutely the
transportation and distnbution of foodstuffs to fix prices
to license importation exportation manufacture storage
and distnbution of the necessaries ot hfe to operate the
railroads to 1ssue passports {o control cable and telegraph
lines to declare embargoes to determmne prionty of ship
ments to loan money to foreign governments to enforce
Prohibition  to redistribute and regroup the enecutive
bureaus and in carrymg these powers into effect the Prest
dents authon ed agents put in operation a huge number
of evecutive regulations having the force of law, and the

two War Powers Acts and other legislation repeated this
pattern mn World War I 10

9 Moyer v Peabody 212 U S 78(1909) Sterhng v Constantin 287
U S 378(1932) The Great Depression produced a perfect cpidemic of
declarations of  martial law 1n some 1ll defined sense of the term by
governors of States  The records of the War Department show thatin
the fiscal year 1934 twenty seven States mobiized the gusrd for emergency
duty and in the next year the number reached thirty two he occastons
have often been small even trivial n compass  Charles Fatrman 45
Harvard Law Review atp 1275 (June 1942)

10 See especially Yakusv US 321 U'S 414 (1944) 1n which the Emer
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necessary measures Which are not forbidden by statute to
protect aganst impending danger those great nterests
which are entrusted by the Constitution to the Natronal
Government He may order a warshal to protect a Justice
of the Supreme Court whose Ife has been threatened and
hus order will be treated by the courts as having the force
of law 4% He may despatch troops to poimnts at which the free
movements of the mails and of interstate commerce 1s be-
ing impeded by prrvate 10ns or throngh the De
partment of Justice he may tum o the courts and ask them
to employ the powers which the statutes regulatimg their
jurndiction afford them to forbid such combinations®
And generally from an early date he has been authorised
by statute to empoly available muttary forces agamst com
buatrons teo powerful to be suppressed by the ordinary
course of judicial proceedings or by the power vested mn the
marshals ®
In cases of necessity accordmngly he or hissubordt
nates at the scene of actton may proclaim martial law of
which two grades are today recongmzed—prerentne ond
puniine  The latter which is equivalent to mmlitary gov
ernment 15 not by the Mibgan case? allowable when the
cvil courts are open and properly functioning nor m the
presence of merely threatened wnawen The necessity
must be actual and present the imasion real Andit was
by applying this test literally that a divided Court held i
1946 that the President had had no constrtutional power
to wstitute military government 1n the Terntory of Hawau
following the Japanese assault on Peor! Harber or to con
tinue 1t after that date® The Achilles heel of the decision
consists 1 the fact that 1t was not rendered till after the
war was over and the dangerpast For Total War when
home front activities are only an extenswon of the battle
iront and when cripplng and demoraltzing attachs by arf

4 Inre Neagle 135U S 1 (1890)

5 fwre Debs 158 U5 564 (1895) United States v UM W 30 US 258
(1947)_§0th Coneress 1st Sess Public Law 101 ( Taft Hartley Act )

15Stat 263 424 (1795) 2 Stat 443 (1807)

74 Wall 2 (1866)

8 Duncan v kabanamoku and White v Stecr 327 U'S 304 (1946)
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may be launched from bases hundreds of miles away the
test set by the above quoted dictum 15 anadequate

Under *preventine martial law  so called because 1t au
thonizes preventive arrests and detentsons the mibitary
acts as an adjunct of the cvil authonties but not necessanly
subject to their orders It may be established whenever the
executive organ, State or national deems 1t to be necessary
for the restoration of good order The congept bewng of
judietal ongm s of course for judicnal appheation and
ultimately for apphcation by the Supreme Court enforce
ment of the due process clawses® (See also Section IIT
of this Article and Article IV Section IV}

Another way 1n which the President s evecutive POWErS pelepations
have been enlarged 1n recent years 1s by the growing practice a{,ﬁ,gq"vl‘;
on the part of Congress of passtng law in broad general (o the
terms which have to be supplemented by regulations o o400,
drawn up by 2 head of department under the direction of
the President Under legislation which Congress passed
during World War 1 the following powers among others
were vested in the Presdent to control absolutely the
transportation and distribution of foodstuffs to fix prices
to license imporfation exporiation manufacture storage
and distnibution of the necessaries ot lfe to operate the
railroads to 1ssue passports to control cable and telegraph
lines to declare embargoes to determme prionty of shup
ments to Ioan money to foreign governments to enforce
Prombition  to redistribute and regroup the executive
bureaus 1nd n carrying these powers into effect the Prest
dent s authors ed agents put i operation a huge number
of executne regulations having the force of law and the
two War Powers Acts and other legislation repeated this
pattern 1n World War 1 3°

® Moyer v Peabody 212 U 8 7§
EJ lS 378 (193%) The lG;eat Depression
eclarations of martial law in some )If defined s erm,
governors of Btates  The records of the War Dc;n:xeunggtﬂ;;otw tha 4
the fiscal year 1934 twenty seven States mobihized the guard for emer, L
duty and 1n the next year the number teached thurty two e gency
have often been small even_tnivial 1n_compass occasions

Taryard Law Review at p 1275 (June 194 Charles Farman 45

e 1942)
1® See especially Yakus v US 321 U'S 414 (1944) 1 whch the Emer
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Meantime however the Court had held that Congress
mn enacting the NIRA m 1933 had parted with its own
powers somewhat too lavishly, and for the first time in the
nstory of the country an act of Congress was set aside m
the Hot Qi cases of 1931" as violative of the maxim
that the legislature may not delegate its powers  Con
gress the Court argued, had failed to lay down suffictent

standard  to guirde executne action and without doubt
1t had acted with unnecessary baste Even so subsequent
decistons upholding broad delegations of power to vanous
admimstrative agencies of the Government make 1t plain
that as the sphere of national power expands and the prob
lems confronting the National Government become more
compley Congress will encounter ever lessening  judictal
resictince to its developmg policy of Ieaving the detals of
legislative projects to be filled mn by such agenctes which
are able to carry on constant researches mn thewr respective
fields and to adapt thetr measures t0 changing condttions with
comparative ease !

Moreover 1n United States v Curtiss-Wright Export
Corporation 1* the Court speakng by Justice Sutherland
used language implying that there 15 wvirtually no conshitu
tional Iimit to Congress s power to delegate to the President
anthority which 15 cognate  to lis own constitutional
powers and especially his powers i the diplomatic fleld
The Lend-Lease Act!® while we were still formally at
peace authorised the Pre:dent for a stated period (it
was afterward renewed) to manufacture or othenwise pro
cure 1o the extent of avarlable funds defense articles
(1e anything judged by him to be such) and lease lend
exchange or otherwise dispose of them on terms _atis-

gency Price Control Act of Jamuary 30 1942 way sustained agamst the
ob yxuun that 1t dclegated legislative power unconstitutionally to OPA

na2m2 Refining Co v Ryan 293 U'S 388 (1934) See also Schechter
Bros v US 295US 495 {19319)

3 Ses especally Justne Roberts  dissenung opiauon wn Hood & Sont v
US 307US atp 603 (1939) Opp Cotton Mills v Admunustrator etc
312US 126 (1941) and the Yakus case cited above

299 US 304 327 (1936)

U5 Code (1990) Supp IV e 22, §411-413
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factory to mself to any government, 1fhe deemed that
m so dong he was aiding the defense of the United States
In brief the Presidents duty to take care that the laws
be fathfully evecuted becomes often a power to make the
laws Furthermore as was pomted out earhier Iis duty also
embrices the defense of Amencan mghts and anterests
abroad smce he 15 wis @ ws other governments the Chief
Evecttive of is treaties and of International Law The
function 15 one the discharge of which it sometimes becomes
difficult to demark from the war making power of Con
gress Nor was this unforeseen by the Framers

Thus when 1t was proposed mn the Federal Convertion
on August 17 1787 to authonze Congress to make war
Madison and Gerry moved to mmsert declare strihing out
make war leaving to 4he Dxecutwe the power to repel
sudden attachs and the motion carmed® Early i Jeffer
sons first administration the question arose whether the
President had the mght to employ naval forces to protect
American shippng aganst the Tripelitan pirates The
President mmseld was so doubtful on the point that he
instructed his commander that if he tool any prisoners
he should release them also that while he could disarm
captured vessel m self defense he must release those too
These scruples excited the dension of Himilton who ad
vanced the contention that 1 we were attached we were
ipso facto at war willy mlly and that Congress s prerogative
was ¢ clusive only when it came to putting the country
intoa state of war gb o ?® At the time Jefferson s view
prevailed Congress formally voting him war powers agamnst
the Bey of Tripolt1? Tater developments have {favored
Hamilton s thesis  Commenting on the action of Lieutenant
Hollins 1n 1804 1 ordenng the bombardment of Grey-
town Nicaragua i default of reparations from the local
anthorities for an attack by a mob on the United States
consul stationed there Justice Nelson on circutt said As
respects the interposition of the Executive abroad for the

1593 Farrand  Records 318 319

18 The Presidcnt Office and Powers (4 2
17 Act of February 6 1802 wers (b Ed) 242243
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protection of the lives or property of the citizen the duty
must of necessity rest in the discretion of the Presydent
under our system of government the citizen abroad 1sas
much entitled to protection as the citizen at home
words which were endorsed by the Supreme Court an 1890
The Preadents duty said  Justice Miler s not himited
to the enforcement of acts of Congress or of treaties of
the United States according to ther express terms but
includes  the rights Aduties and obligatsons growing out
of the Constitution stself our mnternational relations and
all the protectton 1mplied by the nature of the Government
under the Constitution 1

In lus small volume on Warld Polwcing and the Con
stitution®® Mr  James Grafton Rogers lsts 149 episodes stm
iar to the Greytown affarr  stretching between the unde
clared war with France in 1798 and Pearl Harber While
mviting some prumng the list demonstrates beyond perad
venture the existence i the President as Chiel Executive
and Commander mn Cluef of power teo judge whethera
situation requires the use of available forces to protect
American nights of person and property outside the United
States and to take actron n harmeny with fus decision
Such employment of the forces has 1t 1s tsue been usually
Justifiable as acts of self defense rather than acts of war but
the countries where they occurred were entitled to treat
them as acts of war nevertheless  although they have gen
erally been too feeble to assert therr prerogative mn thus
respect and have sometimes actoally chosen to turn the
other cheeh Thus when i 1900 President Mchanley witha
out consulting Congress contributed a sizable contingent
to the jomnt forces that went to the rehef of the foriegn

23 Purand v Hollms 4 Blach 451 453 (1860)

M irreNeage 1ISUS 1 64

20 pyblished by Wotld Peace Foundation (Bostop 1945) See also for
the penod 1811 10 1933 ) Rewben Clark 3 Memorandum as Solicitor of
the D-parment of State enutled Right ta Pratect Cuut ens i Fareign Coun
triex by Landing Forces (Government Prioting Offne Dla 193} Tre

¢t majorty of the lindungs were for  the sumple protection of Am.rican
g&ns in disturhed areas and only abouta thurd mvolved belugerent
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egations ;n Peking the Chinese Impersal Government
agreed that this action had not conshituted war 1
And Article V of the Atlantic Pact builds on such prec Presdemt
edents The novel feature 13 1ts enlarged conception of ;:‘e‘:s (i::l
defensible Amertcan mterests abroad In the words of the the Atlantic
published abstract of the Report of the Commuttee on pact
Foreign Rela*ions on the Pact  Article 5 records what 15
a fact namely that anarmed attack withm the meanmng of
the treaty would 1w the present day world constitute an
attack upon the entire commumty comprising the parties
tothe treaty includmg the Umted States Accordingly
the Presidnt and  the Congress each withim their sphere
of assigned constitutional responstbilittes  would be ex
pected to take all action necessary and appropriate te pro
tect the United States agamnst the consequences and dan
gers of an armed attack commutted against any party to the
treaty 22 But from the very nature of things the discharge
of this obligation agamnst overt force will ordmnanly rest
with the President 1 the first mstance Just as has the dis
charge m the past of the Lke obligation 1n the protection
of American nights abrond Furthermore in the discharge
of this obligation the President will ordinarily be required
to use force and perform acts of war Such 1s the verdict
ofhistery a verdict which has been currently confirmed

by our intervention n horea under the auspices of the
Umted Nations

The aggregate of powers available to the President 1n
the absence of controlling legislation 1s thefore impressive
a fact which was dramatically advertised when 1n
Apnil 192 President Truman in order to avert a nation
wide strke of steel workers directed the Secretary of Com
merce to seize and orerate most of the steel mulls of the Sttzure
country ¥ The President cited no specific statutory war- f;;ze of
rant for this step but urged the requirement of national
defense athome and of our alhes abroad and cted gen

15 Moore Internatlonal Law Dugest 478 510 passim
22 A Desade of Amencan Foreign Policy Sen Doc 123 §lst Cong 1st
Sess (1949) p 1347

3 Executive Onder 10340 17 Fed Reg 3139

127

The Steel






WHAT IT MEANS TODAY

repeatedly 2 Lihewise until Congress acts, he may govern
conquered terntory® and in the absence of attempts by
Congress to limt his power may set up military commis
sons 1 terntory occupied by the armed forces of the
Untted States® That dunng the Civil War Lincoln s sus-
pensions of the wnit of habeas corpus paved the way to
authonzing legislation was pomted out above (see p 76)
Similarly Lincolns action 1n seizing the ratlroad and tele-
graph lines between Washmgton and Baltimore in 1861
was followed early in 1862 by an act of Congress generally
authonzing such seizures when dictated by muhtary neces-
sity 2

On the specific 1ssue of seizures of ndustrial property
Justice Trankfurter ncorporates much pertinent data i
an appendix to his concurning opimon 3 Of statutes au
thorizing such seizures he lists 18 between 1916 and 1951
and of Presidential serzures without specific statutory au
thorization he lists exght for the World War I pertod and
eleven for the World War I period several of which oc-
curred before the outbreak of hostilitsies In the War Labor
Disputes Act of June 25 1943% such seizures were put on
astatutory basis and jn Umted States v Pewee Coal Co
Inc * they were 1n implcation sustamed as having been
validly made %8

In consequence of the evident behef of at least four of
the Justices who concurted mn the judgment in Youngs-
town that Congress had esercised 1ts powers n the premises
of the case 1n opposition to seizure by the procedures which
1t had laid down in the Taft Hartley Act the lesson of
g 2222 Opins A G 13 (1898)

Tucker v Alexandroff 183 U'S 424 435
1902) An act passed May 27 1921 42Stat 8 requires Presidential license

orthe landing and op.ration_ of cables connecting_ the United States with
foreign countries  Quincy \erght The Control of American Foreign Re
lations 302 fn 75 (New York
39 Santago v Nogueras 214 Us 60 (1909}
31 Madsen v kinsella 343 U S 341 (1952) 8 12 S1at 334
$3343US at 615 626 34 57 Stai 33341 U.S 114 (1951)
38 Thus 15 because damages were awnrd:d in the Pcwec Case xmplym"
the Courts acceptance of the idea that the serzure had been
mental act. See Hooe v United Sutes 21 U-S 322, 335336 (1910) Urumd
States v North Amencan Co 0 333 (1920) Cf Lars
Domestic and Foreign Corp 337 U 5 682 101 702 {1949)
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ihe case 1s somewhat blurred But that the President does
pos.ess 1 the abseace of restrictive legislation 2 residual
or resultant power above or i consequence of s granted
powers to deal with emergencies which he regards as
threatening the nattonal secunty 1s exphcatly asserted by
Justsce Clark ®* and 1s evidently held with certain qualifica
tions by Justrres Frankfucter and Jachson and 1s the es
sence of the position of the dissenting Justices®* The les
son of the case therefore 1f 1t has a lesson 1s that escape
from Presidential autocracy today 1s to be sought along the
legislatne route rather than that of judicial review %

SECTION 1V

4The President Vice President and all civil officers of the
United States shall be removed from office on mpeachment
for and conwichion of treason bribery or other hugh crimes
and misdemeanors
Besides their liability to the impeachment process (see
Article 1, Section III' §s6and 7) the President s prncipal
subordinates are answerable to him since as the law has
stood from the begining of the National Government
except for a brief period after the Civsl War, he has had a
pmcncam unrestricted power of removal but Congress
may quilify this power in the case of agencies whose pow
ers are derived solely from Congress and especially 1s ths
true as to agencies hhe the Interstate Commerce Commus

31343 US 01662663

3% A notble feature of € J Vinson s opinion for humself and Justices
Reed and Minton 15 a long passage_extracted from the Governmy ot s brs €
in United States v Midwest OUCo  236US 459 (1915) It empasizes
and sllustrates the proposition that there  are fi Ids (of power! wtuch ore
common o both Congress and the President] i the sense that the Exceu
tne may move within th'm untl they shail have been occupred by legrs.
huane action 343 US a1 91 The authors of the breef were Solicator
Geaeral John W Davis and Asastant Attorney General Kniebe!  The
form.t was Youngstown s principal counse!

4 This conluston s erinhasized by the division of the Court in the re
et of Col v Younz 351 US 536(1956) wheh exhub ty even more
€ arfy than 1% omn o in Youazstown the schwophrena that 1s aptto

sct e unen th Court whea confront~d with Presidenta] pretcasions and
10 c'o.d 113 comrn sense
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sion the Federal Trade Commission and so on which are
often required to proceed mn a sem judicril manner *

Turthermore all officers below the President cluding
such 1ndependent are  resy ble to the
courts n vartous ways Indeed an order of the President
himself pot 1n accordance with law will be set aside by
the courts 1f a case nvolving 1t comes before them” Also,
while the President may not be probited by wnt of m
Junction from doing a threatened illegal act, or be com
pelled by writ of mandamus to perform a duty defimtely
required by law?® s subordinates do not share hs:m
mumty surts agamst them bewng usually brought in the
United States District Court for the District of Columbia 4
Also by common law principles a subordinate executive
officer 1s personally Liable under the ordmary law for any
act done 1n excess of authority s Indeed by a recent hold
g district courts of the Umted States are bound to en
tertain sutts for damages arising out of alleged violatron
of plamtiff s constitutional nights even though as the law
now stands the court 1s powerless to award damiges® But
Congress may 1n certain cases exonerate the officer by a
50 called act of indemmty ? while as the law stands at pres
ent any officer of the Umted States who 15 charged with a
cfime under the laws of a State for an act done *under
the authonity of the Umted States 15 entitled to have s
¢a e transferred to the national courts?

The extent of the Presidents own hability under the
ordinary law while he 1s clothed wath official authority
5 a matter of some doubt Impeachment aside his prmn

! Humphreyy US 295U'S 602 (1935)
196 (ﬁeﬂnc)hllv US 12 Pet 524 (1838) Umted States v Lee 106 US
s Misstssppt v Johnson 4Wal] 475 (1866)

United States v Schurz 102 S 378 (1880) United States » Black
!28 US 40 (1888) Ruverside 0|1Co v Hitchcock 190 US 316 (1903)
s ]dl::llc »VB:uremc 2Cmnch 170 (1804) United States v Lee cited above
palding v Vilas 161 U S 483 (1896)
pr:taﬁ;n orlggdc?LU"S 678 (11946) The decision 15 based on an ater

7 Mtchell y Clark llOUS 633 (18

34)
8 Tennessee v Davis 1 S 257 (1879) in re Neagl US 1(1890
Cf Maryland v Soper 270US 9 (192(61 ) dnre Neagle 135 a0
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cipal responsibility seems o be simply lus accountability
as Chief Justice Marshall expressed it to lus country 1n
las political character and to hus own conscience *

Tlus article completes the frameworh of the National Gov-
ernment by providing for  the judicial power ol the United

States
SECTION I

«The Judicial power of the United States shall be vested
one Supreme Court and in such infertor courts as the Con-
gress may from tume to time ordain and establish The
judges both of the Supreme and mnferior courts shall hold
therr offices during good behavior and shall at stated times
recerve for their services a compensation which shall not be
dimunished dunng therr continuance 1n office

Ioherent  Judicial power s the power to dectde ‘cases and  con
Elementsof troyerstes in conformity with law and by the methods

';,:d“'i':l established by the usages and principles of law ?
Like ligislatine and  eiecutive power under the
Constitution  judicial power too 1s thought to connote
certamn madental or nhernt  attributes One of these 1s
the ability to interpret the standing lw whether the Con
stitution acts of Congress or judicial precedents with an
authonty to which both the other departments are consti
tutionally obliged to defer* But political questrons often
afford an exception to this general Yule ® as also do so-called
questions of fact wlich are often left to admmstratne
bodies although their deterrmnation may atfect the scope
of the authority of such bodies very maternlly ¢ And closely
related to this attabute of judicial power s another wiich

9 Marbury v Madison 1 Cranch 137 166 167 (1£03)

1 Prentisv Afl Coast Line Co 211 US 210 226 (1908) See also

Mulslfgral v U SF 219U S 346C361 )

e e cderal Power Coms n v Pacific Pow, d 3

156 (o550, & s 1 erandL Co 307US
#0n political questions  See p 140 below
¢ Interstate Com Comsny I C R Co 21SUS 452 (1910) Inter



WHAT IT MEANS TODAY

may be termed powerof ‘finality of deaision  The Lmder:
Iving 1dea 15 that when a court of the United States 1s en-
trused with the determination of any question whether
of law or of fact 1ts decision of such question camnot cen-
stitutionally be made reviewable except by a hugher court
that ss cannot be made reviewable by exther of the other
two departments or any agency thereof® Thus so long as
the decisions of the Court of Claims as to amounts due
claimants agamst the Government were subject to disallow-
ance by the Secretary of the Treasury 1t was held not to be
a court? with the result that the Supreme Court could
not take appeals from 1t® But the principle 1s not an alto
gether nd one  for the Court of Clawms 1s today regarded
asa true court stemmung from Article III§Iof the Con
titutson  despite the fact that its judgements have to be
satisfied out of sums which only Congress can approprl
ate? Al o the courts of the United States are to day gen
erally required to serve as adjuncts in the work of such
administrative bodies as the Interstate Commerce Com
mision the Tederal Trade Commussion the National La
bor Relations Board etc by backing up the vahid findings
of such tribunals with orders which those to whom they
are addressed must obey 1f they donot want togo to jail
for contempt of court &

Which calls attention to a third  mherent  judicral at
tribute namely the power of 2 court to vindicate its dig
mity and authority m the way just mentioned This power

state Com Comsn v Union PRR Co 222 US 541 (1912) Shields
v Utah Idaho cent RCo 305US 177 (1938) Sunshine Anthracite Coal
Co ng)kmS 310 US381 (1940) Perkins » LulensSteel Co 310 US
mg

B For the start of this doctrime see Hayburns Ca ¢ decidud m 1792 2
Dal) 409 and especially the reporter s notes

& See Gordony US 117US appendix (1864)

7D Grooty US 5 Wall 419 (1867) 67 Stat 26 (1953)

® The great leading case 1s_Interstate Com Com s ns Brmson 154U S
447 (1894) recent decision imferentially sustains the night of Congress
to confer the subpoena power Uponm  adminiStralve agencies Justice
Murphy dissented sayarg he was  unable to approve the use of non judi
cral subpoenas sssued by admunistrative agents  but his protest was based
on e great growth of admunistrative faw  (n the past few years  and not
onthe ground that the subpocna power was mherently or exclusivelf
Judicial ~ OKlahoma Press Pub Co v Wallng 327U S 186 (1946)
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was definedin general termsin the Judictary Act of 1789
and further restricted by the Act of 1831 which lhumted
habl pt to disobed to any judictal proc
ess or decree and to heh m the p of the
Court orso near thereto asto obstruct the administration
of justice @ The purpose of thelist clwse wasto get rid
of a doctrine of the common law which although 3t has the
sinction of Blachstone 15 otherwise of dubious authenticaty
that cuticasm reflecting, on the conduct of a judge 2
pending case constituted contempt because of its tendency
to draw mto question the impartiahity of the court and to
scandalize justice 3¢ Ejghty five years later netertheless
the Supreme Court largely restored the discredited —doc
trine by an enlarged mterpretation of the ¢ so near there to
chuse? But not only was this  decision overturned n
19411 but the Court a litfle later by avote of five Justices
to four ruled that for an uttorance tobe held m contempt
simply m reliance on the common law 1t must offer an
extremely serious threat of causmg a mIsCAITIage of jus
tice or of obstructing 1ts orderly admmstration, otherwise
the constitutional guaranty of freedom of pre s would be
mvaded I Another Limtation on the contempt power 1S
that 1t evststs for the protectron of the processes of the
Court and thereby of justice  The judge  the Court has
smd  must banish the shghtest personal impulsc toTe
prisal but he should mot bend bickward and impair  the
authonity of the Court by too great lemency In Sacher
+ United States 5 an outprowth of the tml of the Lleven
Communists this rule was adhered to Here counsel for
the defense engaged in  practices designed to break down
the judge and breah up the trial In order not to further
the latter objectne Judge Harold Medina deferred calling
b X 4]
S8 B 8BS o P R on ot e Coutk
Myer US 313US 33 (1941)
¥ ?;gxedu Newspapet Co v US 247U S 402 (1918)
13 Brfd';?:oé:ﬁ‘{g 314 U'S252 (1931) followed 1n Pennckamp ¥
HJ"’CZOSOES 3&15(192466_’)US 517 539 (1925}
l&Sachci“' US 43 US 171 1314 (195.) Dennsv US HIUS 494
ass)
13¢
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the moters to account until the termination of the proceed-
ings and was sustained by the Court 1n so domng

Two other restramnts on the céntempt power are first
a provision of the Clayton Act of 1914 which mal.es certain
classes of crimunal contempts  triable by a jury 1¢ second
aswas mentioned earher the Premdents pardoning power
(see pp 106 107)

In contrast to certain State courts no court of the Umted
States possesses the power m the absence of authorzation
by Congress to suspend the sentence of a convicted of
fender 7 clemency bemng under the Constitution an execu
tive function

Also 1t would seem that the Supreme Court regards itself
as having the jnherent power to determme whether an
appontment to 1t was constitutiomally valid although
such power may be mvohed only by one who 1s able to
show that he has sustained or1s 1n danger of sustaining a
durect 1njury  as a result of the challenged appowmtment 8

Although a Supreme Court 1s provided for by the Con
stitution the orgamzation of the ewsting Court rests on
an act of Congres  The size of the Court 1s al o a matter
for legislative determunation at all times subject to the
requirement that existing mcumbents shall not be thrown
out of office Ongmally the Court had s1x members today
1t has nine any siv of whom constitute a quorum?® At
ore time dunng the Civil War 1t had ten members an
enlargement which was partly occasioned by the fact that
the unfavorable attitude of se eral of the Justices toward
the war was thou,ht to endanger the Governments poli-
cles®® Again m 1870 at the time of the decision 1n Hep-
burn 1 Gniswold ! setting aside the Legal Tender Act of
1862 the two vacancies then ewsting m the Court s mem-
bership were filled by appointees who were known to dis-
apgr:’ve of that decision and fifteen months later the dect-
Thﬁ.r(.lgvﬁ é;gg% x:itjéf%?; Muchaelson v US 266 US 42 (1924) ¢f
us 34;1{‘941) n tates 242U S 27 (1913)

1% Evparte Albert Levitt Petstioner 302U S 3
1BYS Code 1t 28 321 €33 (93T

2 CB Swisher Roger B Taney 566 (New York 1935) 21 8 Wall 603
1335
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sion watteversed Dy tle pew rnafority 1 Tou-h potcetsn
all the forral attsihstes of a judienttattnud  the Court
teday exerciset such sae an! il watefnel pawery an
the cenwntup of lemttlstion bath patrnd ard State ard
in tntespretation of the former that the socrnil ghilosophics
ol suprested appointees to it are quite lemtimately a matter
of prext cancern 1o the ajpantite amthority  the Preudent
and “enile ¥

The nferior courty  covered by s section conprite
todny ten Ciremt Contta of Appeals and e, Bty odid Pustnict
Courts with approxumilely 205 jidies  “mce they rest
upon 1wt of Lorpressalone they may e alelshed by Lon
press 1t Ay tne  but whethet thew incumbents muy be
thus thrown out of officc a3 at least debrtable Wlenin
1802 (ongre s gegealed anact of the previous vear creating
certun Cirant Courts ont of the United States 1t also thres
therr judges out of office  but the \ct of 1913 1bohshing
the Conunerce Court Ieft ats qudges stll jud.es of the
United State

The terntonnd court e tho e of Hanwan and Mska
do not exercr ¢ Judint] power of the Luited States but ¢
spearal judici power confared upon them by Congress
by wrtue of s soverupn poner over these plices (see At
cle IV Section HI 2)  Ther judees accosdin,ly have a
Lented tenu e ard are removable by the Prisident 4

Also tler are certain courts cverusuy, jursdiction over
a himited clss of cises ke the Court of Customs and Pat
ent Appeils which avereparded s kgishitive pot con
stitutional  courts  The powers of such courts sometimnes
embrice non judinl cluments but any purdy  judicnd

2 Sidaey  Ratner  Wat the Supreme Court Packed by Preudent
Grant 7 1n 50 Folitical Scienice Quarterh 343 353 Knoxr Lee 12Wall

23 This was well understood by the Sumatorny opponents of Mr llughts 3
appointment as Chief Justice  Sece Mew York Tin s Cebruay
and see the data compxkd by ihe late Senator Rcbmmn L] h:s ans\wr io
Senator Borzh  respects ng Prestdent Roosevelt s Court Proposal of Febru
ary 5 1937 Jbid Mnrch 1937 The avowed unlization of sociolopical
data by the Court in (h&. Descgregation Cases conficms Swnator Robun
s0n s argument

28 American Ins Co 3 Canter 1 Pet 511 (1878) s still the leading casc
on the constitutional status of (ermitorral caucts
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determination by them may be made appealable 1f Con
gress wishes to the regular national courts Nev ertheless
smce they do not partipate . the judiial power of the
United States  within the sense of this section the tenure
of their yudges Tests solely on act of Congre s
The word dimtmshed 1n this section was considered

above 1 connectian with Article 1T Section 1 §7

SECTION II

1 The judicral power shall extend to all cases 1 faw and
equity ansmg under thns Constitution  the laws of the
United States and treaties made or which shall be made
under their authortty  to all cases affecting ambassadors
other public minssters  and consuls  to 1}l cases of 2d
muralty and mantime Junisdiction  to controversies to
which the United States shall bea party to controversies
between two or more States between a State and citizens
of another State between citizens of different States be
tween citizens of the same State claiming 1ands  under
grants of dufferent States and between a State or the citi~
zens thereof and foreign States aitizens or subjects

The cases and controversies here enumerated fall Categones

mto two categories  first  those junsdiction over which ‘de
pends on the character of the cause  that 15 to sav  the law
to be enforced second those junsdiction over which de
pends entitely on the character of the parties 3 Inbothm
stances however the jurisdiction described 1s only poten
tial exCept as to the oriyinal yjunsdichion of the Supreme
Coust Thus the lower federal courts denve alf thesr juns
diction smmediately from acts of Congress and the same1s
true of the Supreme Court as to its appellate junisdiction

Also all wnits by which junsdiction 1s assesied or exeressed
are authorized by Confreus

28Ex parte Bakelte 279 U'S 438 (1929)

2 Timer ‘o S0 Am % Dan & (309) Nime v marke Conste o
260 US 266 (1922) Durousscau v US 6 Cr 2;‘(;7"(18;‘5)eex°:;r;e Mc
Cardle 7Wall 506 (1869)  The Francis Hrght 105U 381 (1881) S¢
Louss and Tron Mountam R R 3 Ta'ylor 210U'S 281 (1908) also Robert

J Hawis Ir  The Judicial Pawer of the United States ch 11 forare
‘1”9%) of controversies on this pomt (Lowsana State Unnversity  Press
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THE CONSTITUTION
Controversies ate envalactions or smts  cases may be

mﬂ;" of exther el or cnminal  The tonnotations of these terms

ame

are otherwise substantially the same  Qutstanding 15 the
requirement of adverse hiigants presenting an honest and
antagomustic assertion of nights  Thus it 15 sard to be  well
settled  that *the Court will not piss upon the constittt
tionahty of legislation upon the camplamt of one who
fatls to <how that he 1s injured b} its operation also
that *htigants may challenge the constitutionality of a
statute only 3n so far as 1t affects them 2

It would appear nevertheless that tlas rule has been at
times more honored in the breach than the observance
Thus i Polloh v Farmers Loan and Trust Co 4 the Su
preme Court sustatned the junsdiction of a district court
whieh had enjoined the compwmy from paying an sncome
tax even though the smt was broaght by a stockholder
agunst the company thereby mrcumventing section 3224
of the Re 1sed Statutes wbch forbids the muntenance 1n
amy court of asut for the purpose of restraung the col
fection of any tax ¥ And forty years Iter its bulits  to
find adsersity n the narrow creswces of casunl disagree
ment  was well ilustrated by Carter 3y Carter Coallo *
where the president of the compamy brouyht snt agamst
the tompany and its ofhaal, among whom s (arters
father vie presudent of the company ¥ The Court enter
tamed the suit and decidid the c1se on s ments

Of strular smport 15 the concept of gex!  or  subnstan
tal  ntere ts  As a general rule  the mterest of taxpavess
wm the general {unds of the federal Tr wsury s insuffics nt
to gve them 1 standmyg in court (o citest the enpendituse
of public Jurds o the ground that thi,ntere t 1 shared

=nmm; Rred s 331 US {00 103 ¢1947)  Ser afso Wackmer v
US 5405 4% P08 Virginan P Co v System I'ed matsen 100
l:’,é. ”!:;;‘. WY Caamwhs b v Sowlomn Ol K Qe e R US40
ST US 4™ 1925 T lish r :c:u,nu faor thisornt of junsdiction

Sec Donce ¢ Wooley 19 How 1y

3¢f Creattamer @l v LS '}.L S 85 (1875) ard Srydery Marks
lc‘?US 18) 114

S U S 218 (193)

7 poreti L Stern “The Coremerce Cli < ard the Aatonal Ecorerty ©
3 Himva 3 Law Ferl w U3 €67-667 {1948)
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with millons of others 15 comparainely mnute and
determimable  and the effect upon future tasation of anv
payment out of the funds <o remote fluctuating and un-
certam that no basis 1s afforded for an appenl to the preven
tine powers of a court of equity * Likewise the Court has
held that the general interest of a aitizen n having the
government admimstered by law daes not give him stand
mg to contest the salidity of governmental action ¥ the
ymportance of which observation also depends in the
words of the tmmortal Sarrey Gamp  tpon the appheation
thereof Recent cases involving the issue of religlon 1
the schools reach divergent results on this pownt %

A third element of 2 case or controsersy formerly
much s sted upon 1s the doctrme that the party wmitating
it must be asking the Court for a remedy or execution
This no longer represents the position of the Court and
byan act passed by Congres on June 14 1933 Courts of
the United States are authorzzed 1n cases of actual con
troversy  to declare rights and other legal relations of any
anterested party petitioning for such declaration whether
or not further relief 1s or could be prajed and such declara
tion shall have the force and effect of a final judgment or
decree and be reviewable as such 10

Whether 2 case1sone nlaw  or inequity 1sa mere
matier of fustory and depends today on the hand viiemedy
that 15 ashed for Criminal pro.ecutions and private actions
for damages are cases 1n Jaw  smee these were early de
cided m England 1n the regular law courts An application
for an mjunction on the other hand, was passed upon by
the Lord Chancellor as a matter of grace and 501s 2 suye

m equty  Heretofore the distinction between the two
. ]:Jélyaszs:glgh‘\;sgllgavd\g;g)cn 262 US 447 487 (1923) See also Williams
9Fairchild v Hughee 258 175 126 ¢1922)

3 See Constitiulion_of the United States of Ameriea Analysis and Inter
pretation (Government Printing  Office 1953) 764.

19 Fidehty Trust Co y Swope 273 US 123 (1927) US Code tit 28
800 AemnaLidelns Co vHaworth 300 US 227 (1937) and Alabama
State Tederation of Labor v McAdory 325 U'S 450 (1945) Edwia M
Borchard Declaratory Judgments 249 303 (New York 1934)
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hinds of cvses his been muntamed i the field of national
jurtsiction 1s1f 1s 1 most of the States although the same
courts dispense both law  and equity By the Actof
June 14 1934 however the Supreme Court 1s empowered
to merge the two procedures 5o as to secure one form of
cnilaction  for  both sn the District  Courts of the
United States 1nd the Courts of the District of Columbia
and 1t has since adopted rules for this purpose which went
into effect from the final adjournment of the Seventy fifth
Congress 1

A case 1s one ansing under thus Constitution the liws
of the Umted States and treaties of the United States
when an nterpretation of one or the other uof thesesre
quired for s iml decision 12 But while the judicial pow
er extends to allsuch cases there 1sa certam category of
them i which the Court does not usually claim full hberty
of deciston  The.e are cases mmvolving so called  political
questions  the best example of which s furnished by ques
tons respecting the rghts or duties of the Umted States
in relation to other mations When the political depart
ments Congress and the President have passed upon such
questrons the Court will generally accept thewr determinu-
tions as binding on itself 1 deciding cases 33 Of course 1t
rests with the Supreme Court to say finally whether a ques

11 US Code it 28 §723 (b} and (¢}

12 Cohens v Va 6 Wheat 264 379 (1821)

333 Bulloughby on the Constiturion 1336-1329 (New ‘York 1928) The
cases fall mto several categorses some of which touch the problem of constit
utional 1aterpretation motre duectly than others (1) Those that raise
the issue of what proof i3 required that a statute has been cnacted ora
conshitutional amendm nt ratified (2) duestions ansing out of the conduct
of forein relations (3) the terminatton of wars  of rebellions (4) the
question of what constitutes a  repablican form of government and the
nght of a State to protection against mvasion of domests. violence (5
questions aristn, out of political actions of States m determining the mode
of choosing Presidentral Electors State officzals and Congressional reap-
portionm nt (6) swits brought by Stat s to test h ir soveraign rights See
Melville Fufler Weston Politcal Questtans 38 Hanard Law Revi w
296 (1925) Some outstanding cases are Foster v Neilson 2 Pet 253 (1929}
Luther » Borden 7 How 1 (1849) Georma v Stanton & Wall 50 {1868)
Coleman v Miller 307U'S 433 (1979) Colegrove v Green 328U'S 349
(1946) wath which of McDaueall v Green 335 US 281 (194%) South s
Peters 339 US 276 (1950) National Crty Bank v Republic of Chuna, 348
US 356 (195%)
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tion s a political question 1n this sense (See also Article
1V Section IV)

Cases ansing under this Constituton are cases mn which  puqicial
the validity of an act of Congress ora treaty or of a legis Review ,
lative act or constitutional provision of a State or of any ItsOngn
official act whatsoever which purports to stem directly from
the Constitution 15 challenged with reference to it This
clause 1n alliance with the Supremacy Clause (Article VI
par 2} furmshes the constitutional warrant for that hughly
distinctive feature of Amenican Government Judicial Re
view The mtial source of judicral review however 1s
much older than the Constitution and 1indeed of any Amen
can conshintion It traces back to the common law cartamn
principles of which were earher deemed to be funda
mental and to compmse a higher law which even Par-
liament could not alter ‘And 1t appears wrote Chief
Justice Coke m 1610 1 his famous dictum in Bophams
case that when an act of Parllament 1s against common
nghtand reason the common law will control it and
adjLdge such act to be void ¢ This 1dea first commended
itself to Amenicans as offering an  available weapon against

the pretensions of Parhament n the agitation leading to

the Revolution 1% Thus 1n 1765 the royal governor of Mas
sachusetts Province wrote his government that the prevail

1ng argument against the Stamp Act was that it contravened

‘agna Charta and the natural nghts of Englishmen and
therefore according to Lord Cole was null and vord 16

and on the eve of the Declaration of Independence Judge
Wailliam Cushing  later one of Washingtons appointees to

the origmal bench of the Supreme Court charged a Mas

sachusetts Jury to ignore certam acts of Parliament as

vord
and inoperative

and was congratulated by John Adams
for dong so In fact the Cohian doctrine was invoked by
the Supreme Court of the Umted States as late as 187417
With however the establishment of the first wntten
14 8 Reps 107 118 (1610)
15 See Quincy Early Massachusetts Reports 469488
8 fhd 527 17 Loan Asso v Topeka, 20 Wall 655 €62
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constitutions 1 new basis for pudicinl roview was suggested
the ar,ument for which wis chiborited by Hamilton  with
the Pending federal Constitution i mund in The Federal
ist No 78 s follows The nterpretation of the laws s
the proper and peculizr province of the courts A constitu
tion1sin et and must be regarded by the jud,es as a
fundamental Iww It therefore belongs to them to ascertain
1ts meamng 1s well 15 the meimng of any prrticular act
procecding from the legislatine body  and 1n case of wurec
onulable difference between the two o prefer the will of
the people dechired 1n the constitution to that of the legs
Iature 15 expressed in statute

The attention of the Federal Conventron was drasn to

tmosal jydicial revien as offering 2 means for sccunng the con
Basis of formity of State lans and  constitutional provisions with

Judisnd

the Supreme Law of the Land compnsing this Constt
tution and the laws of Congress made 1n pursuance thercof
and the treatres made  under the authonty of the Unuted
States of which the State judictaries were made the first
Iine of defense with presumably a final appeal to the
Supreme. Court ¥ hor has judictal review on this basts eser
been sentovsly contested ¥ Judicial review of acts of Con
gress hashad a more difficult row to hoe although 1t 1s
clearly predicated mn  the clause of Article HI now under
discussion and at any rate significant debate on the subjet
was concluded by Marshalls famous ruling m 1803
Marbury + Madison ®° Not onmly has this decision never
been disturbed 1ts nfluence soon spread into the States
with the result that long before the Civil \Var judictal re
view by State courts of local legislation was estab ished
under the local constitutions and usually with far less tex
tual support than the Constitution of the United States
affords qudicral review of acts of Congress !

8 Sec Cobens y Va 6 Wheat 264 (1821)

47 Tite A of thie Supreme Court however fo fake appeals from €t
State judiciaries in cases covered by the Supremacy Clause was for a tme
disputed bv the Virgiua Court of Appeals See preceding pote and Martm
v Hunter s Ressee 1 Wheat 304 (1814)

2971 Cranch 137 (1503)

21 On State yudicial review prior to the Civil War see the present witt
er s Doctrine of Judicial Review 75 18 (Ptincetop Unty Press 1914)
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Tnasmatch as judicnl review 18 enercised only in conne¢
tion with the deciston of cases and for the purpose of find
g the law of the case 1t 1s mtnnsically subject to the
Limitations adhering to the judicial function as such (see
pp 132135) Hence the Court wall not render adsisory
opuons at the request of the coordsmate departments and
a self denymg ordmance which it adopted n 1783 to this

effect has perhaps with one exception been observed ever
smee?

Also the Court has announced from time to time cer Maxms
tamn other self restrmming maxims which were evohed ?;‘g:x‘c“ge
rather by its recogmtion of the extraordmary nature of
judicial review than by judical decorum as such Thusat
has said that st will mtervene only 1 clearcases and
only when the constitutional 1ssue cannot be avoided
The latter doctrine has sometumes led 1t to construe the
challenged statute so narrowly as to mmpair greatly its
mtended operation * the former doctrine 18 {requently
equivocal the application of 1t turnng on the Courts
philosophy,  Thus the Court hasnever exercised its cen
sorsup of legislation  whether national or State more

1n 1793 the Supreme Court_refused to grant the request of President
‘Washington and Secretary of State Jefferson to construe the treattes and
Jaws of the United States o t of W
ansing out of the wars of the French Revolution Charles Warren The
Supreme Court 1n United States History 1 110-111 (Boston 1922) For the
utl cor see 3 Ce and Public FPapers of John Jay
(1890-1893) 486 (edited by Henry Phelps Johnston) Accordmngto E F
Albertsworth Advisory Functions n Federal Supreme Court 23 George
town Law Journal 643 644-647 (May 1935} the Court rendered anad
11501y opinion to President Monroe in fesponse to a request for legal ad
vice on the power of the Government to approprate federal funds for
public improvements by responding that Congress might da so under the
war and postal powers See also C J Hughess letter to Senator Wheeler
mreF D R s Court Packing plan Merlo Pusey Charles Evans Hughes
1n 27;6—7}57”(1\1%\’011( 1,1951% fon 25

1 Wulloughby on the Constitution 33 pass

1 See 1n this connection United States v E f: K':x’:gﬁ 8:’ 2{4;{[1; ISguzgag)r
Trost Case ) 156 U S 1(1895) United States v Delawate and Hudson
Co 213US 366 (1909) and Eist Employers Liability Cases 207 U S
463 (1508) The Court may also treat an act of Congress as severable
aod sustam a part of it while holding the rest vosd Poltock y Farmers
L &T Co 157 US 429 (1895) But on one occaston 1t disregarded a
statement thrice repeated in a statate that certamn sections of it were

severabl. and thereby contrived to overturn the ent t
ter Coal Co 298 U'S 238 (1936) cpbreact Carter v
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conttituttons 1 new v far Judicnt tevie v wis suzgested
tte ar, ument for which was ehborated by Imtltonr  with
the Pendin~ federil Comtitution 1 mind an The Federal
f11 No 78 ¢ follsws  The aterpretation of the laws 1
tt e proper and peenhinr prosince of the courts A constitu
tion s ia et and must be reparded by the judzes as a
fundiniental fwn I¢ thesefore belon=s to them to ascertan
its memng s well 1s the meimng of any particular act
proccedhiag from the le whitne bods  wnd in cuse af srrec
enulable diffesence between the two to prefer the will of
the people declired in the constitution to that of the legis
hiture 15 expressed i statute
[he attention of the [ ederal Convention was drawn to
judicsal resgen as offering o means for sccuring the con
formuty of dtate liws and conststutional provsions with
tle Supreme Law of the Land  compnsing thus Comstt
tution and the hws of Congress made 1n pursuance thereof
1nd the treatics made  under the authonty of the United
States  of which the State Judiciaries were made the first
hine of defense with  presumably a final appeal to the
Supreme Court ¥ Nor has  judictal revsew on this basts ever
been seriously contested ¥ Judiclal review of 1cts of Con
gress haslad a more difficult row to hoe although st 1
clearly predicated 1 the clause of Articde 11T now under
discussion and at )y mite synificant debate on the subject
nas concluded by Marshills fimous ruling n 1803 1
Marbury v Madison © Not only has this deciston never
been disturbed its influence soon spread nto the States
with the result that long before the Cunal War judicial re
s1cw by State courts of local legislation was cstab ished
under the local constitutions and usually with far less tex
tudl support than the Constitution of the Umted States
affords yudicsal review of acts of Congress 3

3 See Cohens p Va6 Whedt 264 (1821)

18 The ryght of the Supreme Court however o take appea's from the
State fudicraries in cases cosered by the Supremacy Clause was for & tune
disputed by the Virginia Court of Appeals Se¢ preceding nole and Marun
v Hunters Ress ¢ 1 Wh at 304 (1844)

291 Cranch 137 (1503)

21 Op State judicial review prior to the Civil War gee the present witt
¢t 3 Dottrine of Juicial Review 75 78 (Pinceton Umv  Press 1914)
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Inasmich as judicial review 18 exercised only m connec
f1on with the decision of cases and for the purpose of find
mg the law of the case 1t 15 mtrnsically subject to the
hmitatsons adhering to the judicial function as such {see
op 132135) Hence the Court will not render advisory
opmions at the request of the coordinate departments and
a self denying ordmance which st adopted m 1793 to this
effect has perhaps with one exception been observed ever
since®

Also the Court has announced from time to time cet
tam other self restrunmng maxims which were evoked
rather by 1ts recogmition of the extraordmary nature of
yudiczal review than by judicial decorum as such Thusat
has said that 1t will mntenveme only 1 clear cases and
only when the constitutional issue cannot be avoided ©
The latter doctrine has .ometimes led 1t to construe the
challenged statute so narrowly as to impair greatly its
mtended operation * the former doctrine 15 frequently
equivocal the apphcation of 1t turming on the Courts

philosophy, Thus the Court has never exercised its cen
sorship of legslation  whether natwonal or State more
1n 1793 the Supreme Court refused to grant the request of President

‘Washington and Secretary of State Jefferson to construe the treatses and
Jaws of the United States pertaming to _ouestions of International Law
ansing out of the wars of ‘the French Revolution Charles Warren The
Supreme Court in United States History 1 110 111 (Boston 1922) For the
ul see 3 and Public Papers of John Jay
{1890-1893) 486 (eduted bv Menry Phelps Johnston) According to E F
Alberisworth Advisory Functions in Federal Supreme Court 23 Geor,

fown Law Jourral 643 644-647 (May 1935) the Court rendered m§§
41501y opioion to President Monroo in tesponse to a request for legal ad

etter to Senator Wheel,
mreF D R s Court Packing plan Merlo P cler
i) 7;5?'?37” (chEYmk 1}]9512_ P Tlo Pusey Charles Evans Hughes
dloughby on the Constiution 23
 Sce 1 this conmestion United Siates 3 3 £

(New York 1925)
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enurgetically  than duning the hall century between 1887
and 1937 shen sts thinking was strongly colored by laissex

Lffectof faire concepts of the role of government This pont of

Lalusez
Taire on

view  transhited into congensal  constitutional doctrines
bhe that of [fiberty of contrict and the exclusne nght
of the States to govern industrial relations brought hun-
dreds of State lws to griel s well as an unusual number
of Congressiona} cnactments Two persistent  dissenters
from tlus tendency were Justices Holmes and Brandets
both of whom thrust formard maaims of judicial self re
strunt 1n vamn  The Court had comverted judicial review
decled Justice Brandeis into the power of a super legis
lature  wlile Justice Holmes complained that he could
discover hardly any lumt  but the shy to the power
claimed by the Court to disillow State acts  which may
happen to stnhe 1 majonty of its members as forany
reason undesitable 2% Conversely  the so called Constitu
tion1l Retolution of 1937 connotes distinct lightening
of judicial censorship 1 the economic realm based on a
new set of constitutional values In short judicial review
1sat any parculrr period a2 function  of its own product
the constitutional law of the period

All of which considerations raise the question of the
importance of the doctrine of Stare decisis asan element
of Constitutienal Law  Story was strongly of the opimon
that it was fully operative m that field Whether however
because of the difficulty of amending the Constitution or
for cautionary reasons th Court tool the postion as early
as 1851 that 1t would reverse previous deaswoons on con
stitutional 1ssues when convinced that they were errone-
ous ° An outstanding instance of this nature was the
decision in the Legal Tender cases 1n 1870 reversing the
deciston which had been rendered m Hepburn v Gri wold
fifteen months earlter ¥ and no less shattering to the pres

3 Burns Baking Co v Bryan 264 US 504 534 (1924) Baldwinv Mo
BLUS 586 595 (1930)

S The pioneer cast on the point was The Geressee Chief 12 How 443
[¢h) overturning The Thomas Jmﬁr.wn 10 Wheat 428 (1825) See espe

crally Ch J Taney s opmion 12 How p 456
27 8 Wall 603 (1869) kmox v Lee 12 Wzll 457 (1871)
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tige ef stare decisis 1 the constitutional field was the
Income Tax dectsion of 1895 3 i which the Court ac
cepting Joseph H Choate s mvitation to  correct a century
of error  greatly expanded 1ts mterpretation of the direct
tax  clauses

The Constitutional Revolution of 1937 just alluded
to produced numerous reversals of earhier precedents on
the ground of error some of them the late James M
Bech complamed without the decent obsequies of a
funeral oration ** In 1944 Justice Reed ecited fourteen
cases decided between March 27 1937 and June 14 1943
mwhich one or more prior constitutional decisions were
overturned 3 On the same occasion Justice Roberts ex
pressed the opwion that adjudications of the Court were
tapudly gravitating into the same class as a restricted rail
road ticket good for this day and tram only ¥ Certamly
confession of error on such a scale by the offictal wielders
of judicial review 1s not persuasive of its tendency to pre-
serve the nation s Constitution

Two other doctrinal mitations on judtcial review are
one which imits the oceasions for judicial review and one
which hmuts the effect of 1its exercise The former 1s the
doctrine of Political Questions dealt with earlier (see p
140 above) The latter 1s the doctrine or theory of Depart
mental Construction which stems from the contention ad
vanced by Jefferson and Jachson and endorsed by Lincoln
that while the Court 15 undoubtedly entitled to mterpret
the Constitution independently in the decision of eases by
the same token the other two equal branches of the
Government are entitled to the hike freedom in the exer
cise of their respective functions®  Actually this claim
was not pushed—some mythology to the contrary notwith

® Pollock y Farmers Loan and Trust Co 157 U'S 429 and
€01 (150 and 158 US

9 Cong Record March 24 1934 p 5480 (unofficial paging)
» Smith v Alleright 321 U'S' 649 665 note 10 (1944)

® The classic statement of the doctrine of D partmental Const

oceurs m President Jacksons famous Veto Message of July ?0 ‘Rgzmlzl

Ruchardson Messages and Papers of the President 582, (Washington  1909)
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stitution or laws or treaties of the Umited States thereupon
the case becomes one ansing under this Constitution
etc™ By the famous 25th Section of the Judiciary Actof
1769 the substance of which still remains on the statute
bocks such a case may be appealed to the Supreme Court
if the decision of the highest State court to which under
the law of the State 1t can come affirms the claim based on
State Jaw 3 while by an act passed m 1914 the Supreme
Court may by writ of certrorars bring the kind of case de
scribed before itself for final review even 1f the claim which
was based on State law was rejected by the State court 1n
deference to national law 3
Al cases affecting ambassadors other public ministers
and consuls The word all 1sused here mn a rather Pick
wichian sense as we learn from a case 1n which the Supreme
Court refused to pass on the mantal difficulties of the then
TRoumaman vice consul stationed at Cleveland Ohio *
Cases in admiralty and martime junsdiction  These

largely overlappmg terms embody a broader content than
thev possessed m Eugland 4 but connote the pecularties
of English admiralty procedure  subject to modification
by Congress to wit proceedings ;n rem agamnst the vessel
and the tr1al of both law and facts by a judge without the
aid of a jury Today this jurisdiction embraces first cases
nvolving acts on the high seas or 1 navigable waters 1n
cludirg prize cases and torts or other injuries second those
involving contracts and transactions connected with ship
ping employed on the high seas or in navigable waters
Tn the first category the locality of the act 15 the determmna
tive element in the second subject matter 1s the decisive
factor

Vi hat s meant by ‘navigable waters 1n this connection ?
The English rule confined the term to the high seas and
to nvers as far as the ebb and flow of the tide extended

38 Cohensy Va 6 Wheat 264 (1821)

:; US Code tit 28 §344 (a) ¥ Ibd 344 (b)

- Ohio ex rel Popovict v Agler 280 U'S 379 (1930)

New Jersey Steam Nav Co v Merchants Bk 6 How 344 (1848)

4 Wanng v Clarke 5 How 441(1847) ex parte Easton 95U S 68
(1877} North Pacific §S Co v Hall Brotherss M R &S Co 243U S 119
(1919) Grant Smuth Porter Sip Co v Rohde 257U S 469 (1922)
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<nd 1n the cise of The Thomas Jefferson ¥ decided n 1825
the Court <pealung by Justice Story, followed this sule
Twenty seven years hter m the case of The Genessee
Chief © the Court speaking by Chief Justice Taney over
ruled tlus holding on the ground that 1t was not adapted
to American conditions  nd sustained an act of Congress
pvng the federl courts junsdiction over the Great Lakes
and connecting waters Later decistons have brought witlun
the term canals  waters wholly within 4 sigle State but
forming a connecting Mink sn nterstate commerce waters
nawvigable 1nt therr normal condition and finally waterways
capable of bemg rendered navigable by reasonable im
provement * Throughout this development the catalytic
effect of the commerce clause clearly appears
Powers of wubject to judicial approval Congress may amend the
Congress mantime Jaw 4% Nor does the Conststution forbid the
Over States to create rights enforcible in federal admuralty Pro
ceedings In 1940 a I'londa statute whereby a cause of ¢
tion for personal mjury due to another's negligence sur
wnves the death of the tort feasor against lus estate was en
forced 1n 1 proceeding i1 rem wm a United States district
court and the holding wis sustumed by the Supreme
Court ¢
Lven so the Court held 1n 1917 five Justices to four
that a New lork Workmens Compensation statute was
uncenstitutional when applied to employees engaged 1n
marttime work  bemng  destructive 1t sud  of  the very
uniformity In re pect to mentime matters which the Con
stitution was designed to establish 47 and three jears later
st stigmiatized an attempt by Congress to save sach clarnants
therr nghts and remedies under State lawas an  uncon
stitutyonal delegation of legislative power to the States #

4 10Wheat 426 (1825) 4 12 How 443 (1852)

#8 Zhe Dael Ball 10 Wall 567 (1821) exparf:Boycr wuUs
(1884) United States v Appalachian Elcc P Co 311US 317 (1940)
baulhems S Cov NLRB 316US 31 (1942

seemns_ 1o be the algebraic sum Df such ca.scs as The Lottas anna
21 \‘\ra]l 558 (1873) and s re Garnett 141 US 1
48 Just y Chambers JIZUS 383 (1941)

4 Southern Pacsfic Co v J nsep 244 U'S 205 215 218 (1917)
48 Kmickerbocker Iee Co v Stewart 253 U'S 149 163 166 (19.0)
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Just when umformity 1s disturbed by this species of
leg1 lation 1s thercfore difhcult to say Speaking for the
Court 1n 1942 1n sustawning  the applicability of 2 Washing
ton deathact 1nan action brought by the widow ofa
harbor worher who was drowned m a navigable stream
Justice Black hunted that the choice presented the Jus
tices by the precedents was abouta 50 50 one®?

Controversies to which the Umted States shall be a
party  Itisa umversally accepted mauim of public law
that the sovereign may not be sued except onbis own con
sent In Chisholm v Georgla © decided m 1792 the Court
held that the State of the Umted States were not sover-
eign  within the sense of this pnnaple—a ruling which
was soon recalled by the adoption of the Eleventh
Amendment (see p 241 below) On the same occasion
Chief Justice Jay vowced the opmion that the United
States 1e the National Government was sovereipn 1
this sense and this opinton has always been adhered to
1n theory

It follows that the ‘controversies mentioned above are Suability of
cither those m which the Umited States appears as party the Unted
plamtifi or thosein which 1t has through Congress com States
sented to be sued By the so called Tucker Act of 1887
the United States does consent to  besued 1in the Court of
Clums at Washington onall clasms founded upon any
contract ¢express or implied while by the Federal Tort
Claims Act of 1946 1t consents to be sued for njuries

caused by the neghgent or wrongful act or omussion of
any employee acting within  the scope of us office or
employment  Excluded are claims for damage caused by
loss of mails  false imprisonment operations m wartime of
the armed forces etcS! Conversely the Umted States may
spread 1ts 1immumty to corporations created by 1t to act
as mstrumentalities of 1ts powers but 1ts intention to do
so must be clear 5 The right of the government m actions
agamst 1t to withhold cvidence alleged to reveal military

;: Dawis v Dept of Labor 317US 249 252253 (1942)

2 Dall 419
S US Code it 28 §41(20) 791h Cong Public Law 601,57 1¥"~ <=~

Larsons Domesticand For Corp 337 U'S 632 (194974
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secrets 1z very broad 8% On the other hand mna case de-
aded by 1t on June 17 1957, the Court held that sn prose
cutions in which 1t rehies on  information supphed 1t by
the TBI the government must open the ' BI files to the
defense or abandon the case It 1s already apparent how
ever that Congress will matenally custasl this ruling?

Suability of How 151t 18 to suits hrought agamnst federal offictals ?
Federal Under the common law an officer of government who
eofficers acts tn excess of his lawful authonity loses hus offictal char-

acter and b Jegally resy ble Toll thi> rule
the Supreme Court 1n 1882 held by a vote of five to four
mn the {imous case of United States v Lee® that eject-
ment proceedings could be brought agamnst army officers
whom 1t found to bein illegal possession of the Arling
ton estate of the Lee family under an  unlawful order
of the President  Many later cases follow this ruling  others,
however hold that the title of the government fo propesty
held 1n 1ts name may not be tned i this way® In one of
the two most recent cases, the Court appears ta follow the
Lee case 1n the other to reject 1ts lead As Justice Frank
furter remarked 1in his  dwsenting apinton in the former
the subject 15 not free from caswistry  or as Justice
Douglas put 1t 1 lus opmon for the Court in the latter
“This 15 the type of case where the questton of junsdiction
15 dependent on deciston of the ments &

Interstate Controversies between two or more States  Irom the
Contro  outset the Court has generally construed 1ts junsdiction m
verstes thus field lberally In earbier years ists principal grst com

pnised State boundary disputes which were held to be jus-
ticiable not political 1n nature ¥ Later arose a succession
of swits 1n which the plamtiff State prayed that defendant
State be emjomned from dnerting or pollntmng the formers

823 United Smesv Rﬂynolds 345 Us 1(1953)

520 Jencksy US 353 US (1957)

S 40505 196 207 208 {1852)

54 Stanjey v Schwalby lsaus 255 (1896)

¥5 Se¢e Larson v Dom gn Corp note 52above atp 708
and Land y Dollar 330US 73! 735 l 4 7)

58 Rhode Island v Mass 12 Pet 657 721 736737 (§838) On the whole
subgect See Charles Watten The Supreme Court and Soyereign States
(Princeton Unwe Press 192
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water resources ¥ A mser <aid Justice Holmes 15 more
than an amemty 1t 15 a treasure # In 1911 i Viginia
v West Virginia® the Court undertoch to determine the
proportion of the public debt of the onginal States of Vir-
ginra which West Virgimia ought to  shoulder Speaking
agan by Justice Holmes 1t sard ~ The case 1s tobecon
sidered 1n the untechmcal spnt proper for dealing with
a quast mternational controversy Tememberng that there
35 no munieipal code governing the matter and thatthis
Court may be called onto adjust differences that cannot
be dealt with by Congress or disposed of by the legislature
of etther State alone 0 It was also at a later stage of these
same proceedings that Chief Justice White for the Court
asserted with much emphasis that the National Govern
ment po sessed adequite authonty to enforce the Courts
decrees agamst any State which failed to comply with them
~—an announcement which stimulated West Vigima to
abandon dilatory tactics and vote the sum which the Court
had held to be due Virgima
Latterly the Court has shown itself disinchined to exer
cse its onginal junsdiction over  controversies between
two or more States asa shortcut method whereby the att
zens of a State may secure a determmation of therr alleged
nghts against the legislative polictes of another State or of
the National Government ®  Nor may a State makeatselfa
collection agency of debts due 1ts citizens from another State
and expect the Supreme Court to further the transaction by
1ts original jurisdiction  but an outnight assignment of such
debts to the plamtiff State 1s a horse of another color 8
By the terms of the Eleventh Amendment controversies Judicial
5 Missour: » Il and Samitary Dist of Chicago 180 U'S 208 (1901) Invasion of
Ne;)eraska v Wyo 325005 <89 State Power
NewJersey y NY 283 US 336342 (1931)
2 220US 1(1911)
A $hd T3
S Virgmiay W Va 246 U 8565 (1918)
§ Alabamay Anz 291 U'S 286(1934) Massachusetts¥ Mo 308 U§
' R D, ol S
NC 19205 2386 (f;()-i) See alse Wisconsin ygc?izca:" iinfoé’:? Dlazfslu{:;-g
265 (1887) 1n which the Court declined to excrexse ats ongmal gurisdsction
i order 10 enforce a penalty aganst a Lowstana corporation for 3ts viola
tion of Wisconsin law
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betneen a State and otizen of another State 1nclude only
such controversies as are commenced by a State But the
restrictive force of this himitation had been in recent dec
ades greatly brohen down by the practice of the United
States District Courts in  entertarung applications for in
Junctions agamst State officers and especially State public
utility commusstons forbidding them to attempt to enforce
State laws or regulations which were claimed by the ap
plicant to be unconstitutional with the result aften of
postponmg the actnal gomp into effect of such laws or
regulations until~1f ever—their constitutionality was sus
tamed by the Supreme Court Sometimes a period of ses
eral years—in one case fifteen years—had elapsed befare
the State measure involved although 1t was finally beld
to be valid w1s alloned to 40 mto operation % Certam statu
tory restraints have been laid upon this runsdiction from
time to time® but even more smportant mn cerbing it
today are the pre ent Supreme Courts enlarged views of
State power 1n the regulation of public utility rates (See
pp 254 25> below )

Even .o the grounds upon which such controversis
commenced by the State tself may be based still remam
broad the Court having recogrized repeatedly within re
cent years the nght of a State government to intervene n
behalf of umportant interests of its citizens or a consider
able sechion of them and to ash the Court to protect such
nterests against the tortious acts of outside persons and cor
porations of other States Thus mn the leading case the
Court granted the petition of Georgra for an injunction
agawst certam  copper compantes 1 Tennessee forbid
ding them to dicharge movious ga.es from their worls
mm Tennessee over the adjoinmng counties of Georgia
and 1t was on this precedent that Governor Armall rehed
chrefly 1n Iis successful appeal to the Court in 1945 to con
cede Georgtas right to mawmtan before 1t an original suit
under the Sherman Act to emjoin an alleged conspiracy

L] Brandm concumng 1 S Joseph Stockyards Co v US 298 US

38 9091 (1936)
SecU'S Code ut 28 §41 (1) and 380
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<f some twenty rtaitoads to fix discrimipatory rates from
which he clamed Georgra and the South generally sutfered
grave economic detniment®  On the question of ments
however Georgit eventually lost out 1n the latter case 7

The judicial power of the United States 1s extended to
the ind> of controversies already mentioned because there
1s no other tribunal for such controverses Itis evtended
to controversies between citizens of different States for
aqute different reason mnamely to mike available a tribu
nal for such cases which shall be free from localbias In
this field ~ccordingly Congress has felt free to leave the
States a concurrent junstiction and as the statute now
stands the United States Distngt Courts have original
junsdiction  of controversies between cizens of different
States m which three thousind dollars or more 1s involved
while controversies of the syme pecuniary importance f
brought by a plammtiff m a court of a State of which de
fendant 15 not aresident may be removed by the latter to
the nearest Umited States District Court® It was long the
doctrine of the Court that the national courts were free
to decide cases of this deseription 1n accordance wath thesr
own notions of general principles of common law  but
later decions overrule this view holding that the sub
stantive law enforced must be that laid down by the courts
of the State where the cause of actton arose a rule which
apphes equally to suits in equity and actions at law 3

The word  citizens 1 this clau e as well as other
<lau es of this paragraph has come practically to mclude
cotporations  since the Court by an extended course of
yudicial legislation winch was completed prior to the Civil
War  h1s established the junsdictional fiction that the
stockholders of a corporation are all atizens of the State

R Co 32405 439

37 See 340 U'S 889 (1950)

:‘ US Code tit 28 §41 (1) and 71

“EncR R Co v Tompkuws 304 US 63(1938) Ruhbny NY Lafe
Ins Co_ 304US 202(1938) Freemanv Bee Machmne Co‘ 319US 448
(el:ﬁ)l&T‘hze‘ cases overrul d ate head d by Swift v Tyson 16 Pet 1 decid

% Georgia v Tenn gggsu) rCo 205US 230 (197) Gorgav Pa R
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which chartered 3t esen when 1he corporation is benr
sued by 1 stockhiolder from anotl er State ™
On the othet band  the wordl State  {n the clause was
held by the Court sperluny by Chief Jistice Marahall in
1805 to be confined to  the membess of 1} e Arretican eon
federacy  with the con equence that a ats en of the D
trct of Columbir could not e a citizen of Varginty on
The Diver the ground of dinversity of citszenstup ™ At the same time
sity Clawse the Chief Justice indicated that the subject was one for
and the Jegislative not for pudien! conwdenition and  appar
D of C entls relying on thts dictum  Congress 1n 1940 adopted an
amendment to the Tedern} Judicial Code to extend the
junisdiction of federal district courts to c1s4} actions ol
ing no federal question  between citizens of dufferent States
or ctizens of the District of Columbir and amy “tate
or Terrstory 77 Thus act was sustatned by five fustices but
for widels different reasons with the result that while the
Distrsct of Columbin 1s stil nota State  its ciizens may
sue atizens of States in the absence of 1 federal question
not on the basis of any statable constitutional principle
but through the grace of what Justice frankfurter has
called confucting minorities sn combunation 3
Clashes ot surprisingly the presence within the sune terntory
betneen of two automomous Jurisdictions has produced  numerous
Federal znd claslhies between them Lo the vist majonity of such cases the
State Courts State courts mvohed have since the bosterous diys of
VWorcester 4 Georgrn come off <ccond best  thanks to the
Supreme Courts vigorous apphicatron of the principle of
National Supremacy Nor have occasional legislative efforts
to protect the local mtercst proved especially successfal By
an act passed mn 1793 ¢ Congress forbade the federal courts
to enjoin proceedings in State courts but that act ts today
honeycombed with exceptions  TFirst at his been held that
an m]um.tmn will he agamst proceedings tn 1 State court
» \woolscy 18 How 331(1853) OhiwoandMiss R R Co v

\Vheclcr )Dl 286 (18!
1 Hephy
143 1 ()
3 National Mutual Ins Co v Tidewater Transfer Co 337US 582 655

(1949}
N 745tar 335 (1793) 28USCA §2283
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to protect the lwiully acqured junsdiction of a federal
court against ympairment or defeat™ This exception 15
notably applicable to cases where the federal court has
taken possession of property which 1t may protect by m-
Junction from nterference by State courts?®  Second 1
order to prevent ireparable damage to persons and prop
erty the federal courts may restrain the legal officersofa
State from taking proceedings to State courts to enforce
State legislation alleged to be unconstitutional ? Nor does
the prohibition of §265 of the Judicial Code [§720 Rev
Stat] prevent mjunctions restramng the execution of
judgemnts 1n State courts obtained by fraud ™ the restraint
of proceedings 1n State cou ts n cases which have been re-
moved to the federal courts?® nor untillatelv proceedings
m State courts to relitigate 1ssues previously adjudicated
and finally settled by decrees of a federal court 2 Nor has
comity proved a more dependable rehiance 8
In recent years moreover a new source of interference
by federal courts in the domain of State judtetal process has
emerged 1n consequence first of the impact of the ex
pandmg concept of due process upon enforcement by the
Teeman v Howe 24 How 450 (1861)  Julian v Central Trust Co
193US 93 (1904) Ruverdale Cotton Mills v Ala & Ga Mfg Co 198
8 (1905) Loon:y v Eastern Texas R Co 247U S 214 (1918)
7 Pam\:ﬁ Loan & Trust Co v Lake St E:v R Co 177 US St
(1900)  Ruverdale Cotton Mllls v Ala & Ga Mfg Co 198 US 188
(1905) Juban v Central Trust Co 93US 3 (l904) Khne v Burke
Comstruction Co 260 US N6{1922) For a discussion of this rule see
Toucey v New York Life Ins Co 314 US 118 134 136 (1941)
Ex pane Young 200U 8 123 (1903) 13 the leading case
Arrows ¥ Gleason 129US 86(1839) Marshall v Holmes 141
US 589 (1891) 5|monv Southern R Co 236 U'S 115 (1915)
72 French v Hay 22 Wall 231 (1875) Dietzsch y Huidekoper 103 U S
g-; Ellggé) Madxsonvnne Traction Co v St Berpard Minng Co 196 U
)
# The earlier cases are Root v Woolworth 150 U' S 401 (1893) Pmm v
S!an' ISSUS 537 (1903) Juhanv Central Trust Co 193 US 93 (19
07¢ recent case referred to 1s Toucey v New York Life Ins Co 314
US llS (1941) Thiswasa 5 to 3 decision _n whuch J Frankfurter spoke
wlh: Covrs J¥ Reed Roberts and € 3 Vinson dissented
51 Cf Ruehle v Margohes 279 US 218 (1929) and Brllhart v Excess
Tus Co SISUS 491 (1912) On one occaston however comity blossomed.
mto active cooperation  This was 1n the case of Ponzi v Fessenden 258
US 259 (1922) There the Court upheld the right of the Attorney General
of the United States to consent 1o the transfer ona wnt of habeas corpus

of 2 federal prisoner 1o a State court to be there put on trial upona
pending mditment
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States of thewr criminal laws and secondly of the almost
complete freedom claimed by the Supreme Court today
to dechne to review decisions which right or wrong do
not present questions of suffictent gravity  The natural
product of these cooperxting factors has been a vast increase
1 the number of petitions filed 1n federal district courts
The Habeas jor the wnt of jhabeas corpus 1n the name of persons ac
Corpus cused or convicted of crime in the States 1 alleged violt
Problem tion of their constitutional nghts  In 1 case dectded 1n 1948
Justice Murphy while favormg this increased availability
of the wnt revealed that 1n the fiscal years 1944 1915 and
1946 an average of 451 habeas corpus petitions were filed
each year m federal district courts by persons in State cus
tody although an average of only si1x per cent resulted in
areversil of the conviction and release of the petitioner 82
statisttcs which are confirmed 1 Justice Frankfurter s sup
plementary opinton 1n Brown y Allen deaded February
9 1903 In this opmion frank admission 1s made that the
wit has po sibilities for evil as well as for good ~ that abuse
of 1t may undermine the orderly admmmstration of jus
tice  the responsibility for which rests largely with the
States and 1n consequence weaken the forces of author
1ty that are essential for avilizatioa
%2 In all cases affecting ambassadors other public ministers
and consuls and those 1n which 1 State shall be party
tne Supreme Court shall have origimal junsdiction Inall
the other cases before mentioned the Supreme Court _hall
h1ve appellate yunisdiction both as to law and fart with
such exceptions and under such regulations as the Con
gress shall make
Jurssdiction 1s exther onginal or appellate In Marbury v
Madison the case m which the Court first pronounced an
act of Congress unconstitutional 1t was held that Congress
could not extend the ongmal junsdiction of the Supreme
Court to other cases than those specified in the first sen
tence of this paragraph® But if 2 case 1n which the State
& Wadev Mayo 334 US 672 682 (1948)
8 Brown v Allen 344US 443 (1953) All quoled passages are from
~ Jusncc Frankfurtcxs supplementary opinion 1btd 3
7 (1803) This holding was ammp:!ed by CJ Ellsworth n
» his oplmon m \VA:canv Dauchy 3 Dall 321 (1796)
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15 parly 15 also ome ‘ansmg under the Constitution and
laws of the Umted States, 1t may 1if Congress so enacts
be brought elsewhere 1n the first instance®  Also this juns
diction 1s subject to the hmitations imposed by the Elev-
enth Amendment

The Court s appellate junisdiction Congress may enlarge
or dimuush at will solong asit does not exceed the cata-
logue of cases and ‘controverstes gunen m {1 above
The appellate junsdiction of the Supreme Court as to
fact m cases of law 1s much curtailed by Amendment VIL
Even <o the Court will always review findings of fact by
a State Court or by an admimstrative agency to any extent

nece sary to vindicate rights claimed under the Constitu
tron &

%3 Thetnal of allcrimes except 1 cases of impeachment

shall be by jury and such trial shall be held in the State
vhere the said enimes shall have been committed  but
when not committed within any State the trial shall be

at such place or places as the Congress may by law have
directed

In spite of its mandatory form the opeming clause of this
paragraph Iike the parallel provision on the same subject
1 Amendment VI only establishes tral by jury as & privi
lege of accused persons which such persons may accordingly
wawve 1f they choose® The substance of the other two
clause 1s alsp covered by that amendment

SECTION I1II

€1  Treason against the United States shall consist only 1n
levying war agamst them or in adhering to their enemues  *Treason
gving them aid and comfort No person shall be convicted agamst the
of treason unless on the testimony of two witnesses to Unted
the same overt act or on confession in open court
B
Uy Bl S e b s w0 e

Fikev kan 274 US 380 (1927) Crowell v Benson 285 U
(1932) also North Carohna v US 325 US 507 (1945) 1n wmcr?m%
Court sct astde an order of the I CC, increasing intrastate Pas.enger rates
as having insufficient support . the findings

& Pattony US 281 US 276(1930)
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Levying war consists 1n the first place 1n a combmation
or conspitacy to effect a change in the laws or the govern
ment by force but a war 1s not levied untilthe trea
sonable force 1s actuallv assembled 1

One adheres to the encmies of the United States
giving them aid and comfort  when he knowingly fur
nishes them with assistance of any sort *

Quert act means simply open act thatis tosay an
act which may be testified to and not a mere state of con
scrousness  Otherwise  the precise force of this requirement
15 still 2 matter of some doubt At the common lw trewson
by levying war imvolved a conspiracy so that if an overt act
of war in pursuance of the conspiracy took place all the
conspirators were equally hable forat at the place where 1t
occurred  and i the Bollman cxse early in 1807 Chuef
Justice Marshall followed the common lw doctnine A few
weeks later however while presiding at Richmond over
the tral of Aaron Burr for treason he turned his back on
this doctrine completely by holding that Burr must be
linked with the conspiracy by an overt 1ct of hisown  And
i 1945 the Court held fiveto four that in a prosecution
for treason by giving aid and comfort the overt actor
acts testif ed to must be of themsehves sufficient to establish
trersonable intent  This holding based in part on an error
of listory has since been abandoned for something more
nearly approaching the older doctrine that a traitor may
be convicted on any kind of admissible evidence 1nto which
the testimony of two witnesses to an overt act enters?
€2 The Congre s shallhave power to decla e the punishment

of treason but no attainder of treason shall work corrup-

tion of blood or forferture except during the hife of the
person attaned

1 Fx parfe Rollman 4 Cr 78 (1207)

% Charles \varren, “What 1 Giving Ard and Comfort to the Enemy *
27 Yale Law Journal 331 347 (1919)

3 ¢f e Bullman Qe cited abor ¢ Beverndpr s Marshal! 111 618-€ €
Wil oughhy on the Cons yution I N5 1133 Cramer v US 32SUS
Q33 Hasrt vy US 330 US €31 (1M7)  The error referred 1o was
J Jakson s rustaken wlen that the twonwitneas teguirerent ofiginated 1y
the Comttuton It comes from the Treason Trals Actof 1646 (Tand 8

W NIl ¢3) David Huotnon  The Foundsions of the Constitution 213
(New Yorc 1728
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ERTICLE 1Y

Turs article sometimes called the Tederal Article  defines
1 certan important particulars the relations of the States
to one another and of the National Government to the
States

SECTION I

<CFull faith and credit shall be given in each State to the pub-
Lic acts records and judicial proceedings of every other State
And the Congress 1nay by general laws prescribe the manner
1n which such acts records, and proceedings shall be proved
and the effect thereof
In accordance with what s vanously known as Conflict of
Laws Comity or Prvate International Law mnights ac-
quired under the laws or through the courts of one coun
try may often recewve recogmtion and enforcement m the
courts of amother country and 1t 1s the purpose of the
above section to guarantee that this shall be the case among
the States 1n certarn nstances !

Article IV, Section 1 has had 1ts principal operation
relation to yudgments The cases fall into two groups  Turst
those m which the Judgment 1nvolved was offered as a basis
of proceedings for its own enforcement outside the State
where rendered as for example when an action for debt
1s brought 1n the courts of State B on a judg for money

Operation
of the Full
Faith and
Credit
Clause on

damages rendered i State A secondly those in which the
judgment involved was offered i conformance with the
principle of res judicata 1n defense 1n a new or ‘collateral
proceeding growing out of the same facts as the original
smt as for example when a decree of divorce granted in
State A 15 offered as barnng a smt for divorce by the other
party to the marriage in the courts of State B

By an act of Congress passed 1n 1790, and still on the
statute books the records and judicial proceedings of the
Courts of any State shall have such faith and credit given
to themin every court within the Umted States as they
have by law or usage 1n the courts of the State from which

ITM Cooley Principles of Constitutional Law 196-206 (33d Ed  Bos
ton 1898)
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they are takem ? In the proneer cases of Mills v Duryee
and Hampton v McConnel this linguage was green Iiteral
appheation by the Marshall Court and the judgments there
mvolved were held to be entitled in the courts of sister
States to the vahdity of final judgments® In 1839 however
i McClmoyle » Cohen’ the Court then m the gnp of
States Rights prepossesstons ruled that the Constitution
was not mtended materially to interfere with the essential
attnibutes of the Jex forr  { the forum State ) that the act
of Longress only established a rule of evidence—of conclu-
sive evidence to be sure bat still of evidence anly—and
that 1t was necessary n order to carry nto efiect m a State
the judgment of a court of a sister State to institute a fresh
action 1n a court of the former 1n stuct comphance with
its laws  and that consequently when remedies were sought
s support of the rights accruing mn another jun diction
they were governed by the lex fort

One consequence of this arrant nullificatron of the Act
of 1760 1s that even nonadays the Court 1s sometimes con-
fronted with the contention that a State need not provide
a forum for some particular type of judgement from a sister
State that st chooses to disrelish—a contention which the
Lourt has by n0 means met with clear ¢ut principles *

An even more important consequence however of the
Court s partial nullification of the Act of 1790 has been
the spawn of cases 1t has bred rawing the question whether
the judgment for which recogmt was bemg sought un-
der the full fath and credit clause was rendered with
junsdichon e 1w accordance With sore test or standard
alleged not to have been obsirved by the court rendering
it Foreshadoved in 2 dissenting opirson n 18136 this
doctrine was dehnstely accepted by the Court mn 1850 as
to judgments mn persomamt? and mn 1874 as to judgments

205 Cole vt 3 §637 3 Cr 435 (%Y%) 3 Whest 2%

£ McElmoyle v Cohen 13 Pet 326 (1839)

¥ Cf Analo-Amencan Provision Co v Davis Provision Co 191 U'S 373
(1903) and Fauatleroy v Lum 210U S 230 (1908} Justice Holmes who
spoke for the Court 1 both cases asserted mn hus opmion 1n_ the latter
that the New York statvte was  directed to junsdiction  the Misstssipp)

atatute to  menits _ but four Justices could not grasp the dstinction
£ See 5 Cr at 436487 7D Arcy v Ketchum 11 How 165 (1850)
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i rem® andn 1878 was transferred from the shadowy
realm of fundamental pnnoiples of justice to the more
sohid contour of the due process clause of Amendment
XIve

What the law and doctrine of these cases boils down to
1s this A judgment of a State court ma cvil not a penal
cause within1its jurisdiction and agamsta defendant law
fully summoned or agamst lawfully attached property of
an absent defendant 1s entitled to as much force and effect
agawnst the person sumwmoned or the propetty attached
when the question 1s presented for decision m a court m
another State as it has 1n the State i which 1t was ren
dered®® Today indeed the jurisdictional que tion com
prises the principal gnst of cases ansing under Article IV
Section 1 but 15 most coprously illustrated 1n divorce cases
particularly 1n those in which the respondent toa swt for
divorce has offered 1n defense an earlier diverce from the
courts of some sister State most tkely Nevada

By the almost universally accepted view prior to 1906 Divorce
a proceeding 1n divorce was one agamst the marriage status Cases a
1e mnrem and hence might be validly brought by either Judicral
party n any State where he or she was bopg fide dom  Tiltmg
clled 1t and conversely when the plamtiff did not have a Field
bona fide domcile in the State a court could not render a
decree bimding 1t other States evenif the nonresident de
fendant entered a personal appearance? That year how
ever the Court discovered by a vote of five to four a situa
tion m which a drvorce proceeding 15 one in personam

The case referred to 1s Haddock v Haddoch!® while the
earlier rule 1s 1llustrated by Atherton v Athertonit decided

:Thompsun v r}v&utgnsmun sw-/ﬁa(li s‘;g;l (1874)’ N
Pennoyer v Nel see also Mallikg
Us 4(5:_}1‘ 010y S AR Co. W . o 10 en v Meyer 311
icago 1ggins Ferry Us a
le—lscilnl‘?é o )ano,huc llSUS 1 3(1835) Huntngton v Aﬁ?ﬂls‘%‘{s‘%g
I Cheever v Wilson 9 Wall 108 (1870)
! Andrews y Andrews 185US 14(1503) See also German Savings
Society v Dormutzer
(‘911;)201 Us s62 (1906) Se: elso Thomp on v Thompson 226 U'S 551
W11 US 155 162 (1901)
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freyramnpevosly Inthe lgt PP warh 1~ tle fhee e
demted that adisoter pranted al tan! witloae prrearal
erter ppoq e wle wlaoat he time was gtz odn
apolt e State was epte) I frep ntien e pghe 17
fath and et el e ard tieacte of Corore s Mo WM
crerer between the ciset gomutine wlely dg (e fact 2l
in the \thetton cav the ! ntand had driven tle wife {om
therr gttt hare Uy hs condi b w? 1o gn the Qi ek
cue te bt dre ted Yes Tt tourt Wi h prareftle
$utee dn Atbrmton v Atlerton wan Fetd ty buse Dad
pnsdiction of the marmiie statt e with 0 tee lt (2t e
procer ling witone inrem ar ) hrnce tepared enly ¢ v g
ty publication upon the respordart Had 'ock ¢ surt 00 the
contrary was tell to be av 10 tte wile (mpersmm ard
so to requite persoml we viee upaaher or lep vl tany
appearnee nerther of wht b had been had althou~h not
witlntanding this  the decree an the Ditter case was Le'! ta
be Avild as to the State where obtaned on acconnt of tle
Ntate s inherent power to d termune the status of its own
citizens  The upshot was 1 situttion 1a which a min wed
a woman when both were in Connecticut  were divorced
when both were 1n New York  were rmarned  and when
the one was n (onanecticut and the atlier t New York tle
former wis dnoreed and the Ditter marmied  In \the ton
v \therton the Court had earlter acknowled,ed thit a
hwsbind without 1 sufc or awife without 1« hushnd s
unhnown o the faw
Nor in overmling Hhddock + Haddodk 1n 1942 did
the Court clanly the situation materally  Lor whi'e hold
g that any Stite s entitled to divorce invbody whois
bana fide domuuilid  wathun ats borders even though the
other spouse  bing oufside the State wis not personally
erved yet it s since handud down another ruling the
Jupie of which appeirs to expose to the danger of going to
jul anvbody whe having left hus home State gets a duotce
in wnother State  remarries  and then returns fo State No 1
or goes o some third State provided 1 jury of hus st phee
of residence en be persuaded that s wmesidence mn the
divorcing State Icled  domuctlnry intent  that s to sy
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resuit wis justficd as accommodating the interests of both
New York and Nevada an the broken marrnige by restrict
1ng exch State 1o matters of dommant concern to 1t the con
cern of New Yorh bemng that ol protecting the abandoned
wife 2gamnst imposershment

Assuming that the doctrineof  divisible divorce  sticks
1t may be tenable to assert that an ev purte divorce founded
upon 1cquisition of domicsle by one spouse in the State
which granted it 15 effective to destroy the mamntal status
of both prrtics 1n the State of domicihiary origin and proba
bly 1n all other States and therefore to preclude subsequent
prosecutions for bigamy  but nnt to alter nghts as to prop
crty alimony or custody of cluldren 1n the State of dom
cthary engin of 1 spouse who was neither served nor per
sonally appeared ¥

As to the extrastate protection of rights which have nof
matured nto final  juduments the unqualified rule pror
to the Civil Waor was that of the domunance of Jocal policy
over the rules of comuty ¥ This was stated by Justice Nelson
1n the Dred Scott cise s follows o State can enact
laws to operate beyond its own doruntons Nations
{rom conventence and comuty recogmizes [ste] and ad
minister the laws of other countries But of the natuce
extent, and uhity of them, respecting property or the
state and condition of persons wathmm her terntones each
nation judges for reelf He ndded that it was the same
as to a State of the Union mnrelation to another It fol
lowed that even though Dred had become a free man in
consequence of his having resided n the free State of
Iihnors he had nevertheless upon his return to Missour:

¥ Mayv Anderson 345 US 528 (1953) whrch mmolved the
custody of chuldren supports the ratronale of the Estin case A Flonida
divorce decree was at_ the boitom of amother rucent case i which the
daughter of a divorced man by his first wife and his legatee under hrs
will sought to attack his divorce m the New York courts and thereby
1 directly his third marriage  The Court held that asmuch as the
ata L would not have been pernutied in Florida under the doctrine of  res
Judicata 1t was not permussible under the full farth and credit clause in.
New Yorl Johason 1 Muelberger 34LUS 581 (1951) Onth whale
itappears that the punciple of res judicata 1s slowly winmng out agunst
the principle of domscile See afso Sutton v Leib 342 U § 402 (1952)

18 Bank of Auvgusta v Earle 13 Pet 519 589 596 (1839) See krygerv
Wilsop 242 U'S 171 (1916) Bond ¥ Hume 243U 5 15 (1917)
4



WHAT IT MEANS TODAY

which had the same power as Illinos to determine 1ts local
policy respecting rights acqured extraterntorally reverted
to servitude under the Jaws and decisions of that State 1
In a case decided m 1887 however the Court Temarked
Without doubt the constitutional requwement Art IV
§1 that full faith and credit shall be grven 1n each State to
the public acts records and judicial proceedings of every
other State 1mplies that the public acts of every State shall
be given the same effect by the courts of another State
that they have by law and usage at home ° And ths
proposition was later held to extend to State constitutional
provisions 2t More recently this doctrme has been stated n
2 much more mitigated form the Court saying that where
statute or policy of the forum State 15 set up as a defense
to a swt brought under the statute of another State or ter-
ntory or where a foreign statute 1s set up as a defense to
asuit or proceedings under a local statute the conflict 1s
to be resolved not by giving automatic effect to the full
faith and credit clause thereby compeliing, courts of each
State to subordinate 1ts own statutes to those of others but
by apprawsing the governmental mterest of each jumsdic
tion and deciding accordmgly®  Obviously this doctrine
endows the Court with something akin to an arbitral func-
tion 1 the decision of cases to which it 15 apphed just as
does the concept of divided divorce
Thus it 13 today  the settled rule that the defendant
4 transitory action 1s entitled to all the benefits resulting
from whatever matenial restrictions the statute under which
plamtifi s night of action onginated sets thereto except
that courts of sister States cannot be thus prevented from
taling junsdiction 1n such cases ® Nor 1s 1t alone to de-
1919 How 393 460 (1857) Cf Bonaparte v Tax Court 104 US 592
{1882} where it was held that a faw exempting from taxation certain bonds
of the enacung State did not operate extraterntonally by virtue of the full
faith and credit clause,
° Chicago & Afton R Co v Wigguns Ferry 119 U'S 615 622 (1887)
1 Smithsonuan Institation v St John 214 U'S 19 (1909)

22 Alaska Packers Asso v Todustual Act  Commission 294 U'S 532
{1935) Bradlord Electric Light Co » Clapper 286!]5‘ 145 (1932) >

*3 Nosthern Pacsfic KR v Babeoclc.11 U. 39,
STR o » Sowers 213 US 35 61 Gioosy o0 U894 Atchuson T &
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{endants 1n transitory actions that the  full fasth and credit
clause 1s today a shield and 2 buchler Some legal relaton
ships are so complex the Court holds that the law under
which they were formed ought always togovern them as
long as they persist¥ One such relationship 1s thatoefa
stackholder and lus corporation ®* another 1s the relation
ship which 15 formed when one take> out a policyma fra
ternal benefit socrety ¢ Stock and mutual msurance com
pantes and mutual building and loan 4ssoctations on the
other hand are betngs of a different stripe 27 as to them the
lex fori controls TImally the relationship of employer and
employee so far as the obligations of the one and the mights
of the other under workmens compensatien acts are con
cerned 1s 1 general governed by the law of the State under
which the relationship was created ¢

The question arises whether the application to date of
the full fasth and credit clayse can be said to have met the
expectations of its framers A partial answeris thit there
are fes clauses of the Constitution the lteral posstbifities
of which have been so httle developed as the fall farth and
credit clause Congress has the power under the clanse to
decree the efiect that the statutes of one State shall have
m other States This being so 1t does not seem extravagant
to argue that Congress may under the clau e describe 2 cer
tam type of dnorce and say that it shall be granted recog
nition throughout the Union and that no other kind shall
Or to speah in more general terms Congress ha, under
the clause pover to enact standards whereby umforauty
of State legrslation may be secured asto almost any matter
n connection with which interstate recognition of prvate
nghts would be useful and valuable 2

2 Modern Woodmen of Am v Mixer 267 U'S 544 (1925)

23 Converse v Hamulton 224 U.S 243(1912) Scif v Hamsiton 234 US
652 (1914)

26 Royal Arcanum v Green 237 US 531 (1915) ('d ta Modera Wood
meny Mixer cited above Order of Travelers v Wolce 331 US $36 583
559 637 (1947}

27 Natonat Mutual B.uldmg and Loan Asto v Brahan, 193 Us 615
(1904} Pink » A A A Highway Express 314 U'S 208 206.208 {1941)

2% Bradford Electric Co »v* Clipper 286 US 145 158(191’1 i the

leading case
2% Sec W W Cook “The Powers of Congr=ss undsr the Full Fanth and
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SECTION 1

€1 The citizens of ench State shall be entitled to all privileges
and smmunities of citizens in the several States

This 15 a compendious although not especially Iueid  redac- Four

tion of Article IV of the Articles of Confederation Furst

‘Theoneg

and last some four theories have been offered as to 1ts real of the
intention and meaming The first 1s that the clause x5 a Clause

guaranty to the citizens of the difierent States of equal
treatment by Congress—is n other words a species of
equal protection  clanse binding on the National Govern
ment The second 1s that the claue 1s a guaranty to the
citizens of each State of all the privileges and immunities
of citizenshup that are enjoyed 1n any State by the ativens
thereof—a view which 1f 1t had been accepted at the out
set might well have endowed the Supreme Court witha
reviewing power over restrictive State lemislation as broad
as that which 1t later came to exercise under the Iourteenth
Amendment The third theory of the clause 15 that 1t
guarantees to the citizen of any State the rights which he
enjoys as such even when sojourning 1n another State that
15 to say enables lim to carry waith hum his nights of State
cttizen hup throughout the Umon without embarrassment
by State lines Finally the clause 1s interpreted as merely
forbidding any State to discrtminate agamst citizens of other
States in favor of 1its own Though the first theorv recenved
some recognition 1 one of the opimons in the Dred Scott
case? 1t 1s today obsolete Theories 2 and 3 have been
spearfically rejected by the Court the fourth has become
a settled doctrine of Constitutional Law 3

Yet even this theoty 1s not all inclusive For there are
certamn privileges and immumities for which a State as
parens patrige may require a previous residence lihke the
nght to fish in1ts streams to hnnt game 1 its fields and

Credt Clause 28 Yale Law Jowrnal 421 433 (1919) 1 Schegield
o Constuitonl Law and Fauty S oy, o) 1 Sehofield Essays

1 Scott v Sandford 19 How 393 527 529 (1857

)
2 Mchane v Durston 153 U'S 484 437 (189:
LS 498;!89‘(’)“ on (1894) Detwit v Osborne 135

2 The Slaughter House 16 Wall 36 77 (1873)
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forests to drsert its waters even to engage i certamn bust
nesses of v quast public nature like that of insurance*
Turthermore untversal practice has established another ex
ception to wiuch the Court has guen approval n the fol
lowing words A State may by a rule umiform i ts opera
tion as to citizens of the several States requre residence
withun 1ts truts for a grven tume before a citizen of another
State who becomes a resident thercof shall exercise the
right of sufirage or become ehgible to office 3

Nor does the term * crtizers  1clude corporations ® Thus
a corporation chartered elewhere may enter a State to en
gage 1n local business only on such terms as the State
chaoses to lay down provided these do not deprive the
corporation of 1ts rights under the Constitution—of 1ts
might far mstance to engage 10 interstate commerce or
to appeal to the natwional courts or once it has been ad
mutted into a State  to recenve equal treatment with cor
poraton chartered by the latter ?

Also while a State miy not substantially discriminate
betueen residents and non residents i the exercise of 1ts
taxing powers ® yet what may at first glance appear to be a
discrimmation may turn out not to be when the entire
system of tavation preuulm& n the enactm" State 15 con
sidered Nor are or 1 Iittes to
a non resident taapayer sufficrent to defext a scheme of
taxatton whose operatjon in the Judgment of the Court
15 generally equitable The Court v il not tithe mint amse
and cummin ®

& McCready v Va 94 US 391 (1877) Geer v Conn 161178 5
(1896) Hud on Coumy ater Co v McCarter 209 Ub 349 1903)
LaTouretic v McMaster 248 US 465 (1915) In the recent case of Toomer
v Watsell 333 U S 385 403 {1948) the Court refused to follow the above
ruleas 1o rm swamming fish caught i the three mrie belt off South
Carotina See also Mdlancy » Anderson 342U S 415(1953) w which the
“Toomgr case was fo!

& Blake v McCLm" l7.US 239 256 (18383

spPaulvy Va € Wall 163 XB

7 [nternational Paper Co ass 246 US 135 (1918) Terml v
E;xkc Constr Co 257 us s.9 (19.2) See also Crutcher» Ky 141

{§;

'\\;rdv Md 12Wall 418 4.4 (1871) Travi » Yale and Towne
Mig Co .S’Us 60 79 £0 (19

* Trasclers Ins Co v Conn 185 US 364 37§ (1902 Maxweil v
Bugbee 250U § 325 (1919)
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2 Aperson charged 1 amy Stite with treason felony or
other cime who shall flee from justice and be found 1
another State shall on demand of the evecutive author-
sty of the State from wh ch he fled  be delnered up to
be removed to the State having juri.diction of the crime

Theword cnme here includes every offense forbidden
and made pumshable by the laws of the State wherc the
offense 15 committed 1  The performance of the duty
which 15 cast by this paragraph upon the States was imposed
by an act of Congress passed February 12 1793 upon the
governors thereof but the Supreme Court shortly before
the Civil War ruled that while the duty 15 alegal duty
1t1snot one the performance of which can be compelled
by wnt of mandamus ™ and n consequence governors of
States have often refused compliance with a demand for
evtradition when in their opmion substantial Justice re
quired such refusal On the other hand the Act of 1793
does not prevent a State from surrendering one who 1s not
2 fugitive within 1ts terms  nor from trying a fugitive fora
different offense than the one for which he was surrend
ered?

As was pointed out earlier the defictencies of this clause
have been today partly remedied bv compacts among the
States and by uniform State legislation aswell as by re
cent national legislation under the commerce clau e
Especially important i the latter connection 1s the Act of
May 18 1934 which makesit an offense a,amst the United
States for a per on to flee from one State to another n or

der to avord prosecution or the giving of tesimony 1n cer
tam cases ¥

T3 No percon held to service or labor i one State under the
laws thereof escaping into another shall in consequence
of any law or regulation therem be discharged from such

28 Kentucky v Dennison 24 How 66 99 (1561)
Nibd of Virmmav W Va 286 U'S 366 (1918)
(w:;)LascelIes v Ga 148US 537(1893) Innesv Tobn 240 US 128

BUS Code ut 18 §408¢
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THE CONSTITUTION
service or labor  but shall be delivered up on clam of
the party to whom such service or Inbor may be due
‘Person held to service or labor  meant slave or apprentice
The paragraph 1s now of historical interest only

SECTION I

%1  New States may be admitted by the Congress nto this

Union but no new State shall be formed or erected with-

m the juri.diction of any other State nor any State be

formed by the junction of two or more States or parts of

States without the consent of the legislatures of the

States concerned as well as of the Congress
The theory which the Supreme Court has adopted m
terpretation of the opentng clanse of this paragraph is that
when new States are admitted into  this Umion  they are
admitted on a basis of equality with the previous membere
of the Umon By the Jont Recolution of December 29
1845 Texas was admitted into the Union on an equal
footing with the oniginal States n all respects whatever !
Agam and agam 1 adjudicating the nghts and duties of
States admitted after 1789 the Supreme Court has referred
to the condition of equality as if 1t were an inherent attr
bute of the Federal Union? In 1911 1timaldated are
striction on the change of location of the State capital
which Congress had imposed asa condition for the admis
ston of Oklahoma on the ground that Congress may not
embrace 1nan enabling act condittons relating wholly to
matters under State control® In an opimon from wlich
Justice Holmes and Vchenna dissented Justice Lurton

The power 1s to admit new States mto this Un
This Unton was and 1s a union of States equalmn
each competent to esert

argued
1n
pover digmty and authomty

2 Justice Harlan speaking for the Court in United States v Tex 143
US 621 634(1892) 9 Stat 108

Psnnah v N:w Orleans 3 How 589 609 (1845) McCab:v Atchison

T &S Co SUS 151 (1914) lltinos Central R v inois
HeUS 387 434 (1892) kmght v United Land Asso 142 US 161 183
(1891) Weber v State Harbor Comrs 18 Wall 57 65 (1&‘73)

3 Coylev Smuth 221 U'S 559 567 (1911)
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that tesiduum of sovereignty not delegated to the Umted

tates by the Constitution 1tself
s éover}e:gnt\ s one thing however  property a different State Pro-
thmg Holding that a mere agreement 1 reference to pretorship
property intolved no question of equality of status  the "“‘c‘:’ﬂ
Supreme Court upheld in Stearns 4 \innesota ¢ a promise Fed
exacted from Minmesota upon its admission to the Union Dominion
which was interpreted to lmat ats right to tax lands held
by the Umted States 1t the time of admission and subse
quently granted to a ralroad The equal Jooting doc-
trne has had an important effect however on the property
nights of new States to soil under navigable waters In Pol
land y Hagan & the Court held that the onginal States had
reserved to themselves the ownership of the shores of
navigable waters and the sotl under them and that under
the prmoaple of equahty the bitle to the soils of navigable
waters passe, to a new State upon admussion This was
1845 The Court refused 102 years later to extend the syme
rule to the three mile marginal belt along the coast ® and
shortly after applied the principle of the Pollard case 1n
reverse asit were in Umted Statesy Texas? Since the
ongmal States had been found not to own the sol under
the three mile belt Texas which concededly did own this
sotl before its annexation to the Unsted States was held
to have surrendered its domimon and sovereignty over it
upon entering the Union on terms of equality with the
existing States  To tms extent the eathier rule that unless
otherwise declared by the Congress the title to every speries
of property owned by a terntory passes to the State upon
admission® has been quahfied

£179°0 8 223 245 {1900)

‘5432How 212 223 (1845) ~see also Martin v Waddell 16 Pet[367 410

8:
S United State v Calif 3320 5 19 38 (1947 Umited Statesy La 339
U S 699 (1950}

73390 5 707 716(1950) ® Brown: Grant 116U S 207 212 (1886)

% Recently however Cangress appears to have othenase declared o
wat by the 50 called Submerged Lands Act and the Outer Ant: peutral
Shelf Lands Act which were respectively approved by the President op
May 22 and August 7 1957 The precise effect of this singular effort to
Tevive the outworn claims of certain states facing on the sea—Louisiana
Flonda Texas and Califorma~—remans sull to be Judicially determined
See Public Laws 31 and 212 83rd Congress Ist Sess Chapters 65 and 345
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%2  The Congress shall hase power 10 dispose of and make
Al needful rules and regulations respecting the terrstory
or other property belonging to the Umted States and
nothing m this Constrtutton shall be so construed as to
prejudice any claims of the United States or of any par
ticulr State
What Prop  Congress s control of the public lands 1s derved from this
ety Con paragraph  The relation of the National Government to
gress May such of aits public lands as lie within the bound tes of
Dispose of States 1s not however that of simple proprietorship but
mncludes many of the elements of sovereignty The States
m1y not tax such lands® and Congress may pumsh tres
passers upon them  though such legislation may involve
the exercise of the police power !0 Furthermore in dis
posng of such lands Congress may smpose condittons on
theyr fature alienation or that of the water power thereon
whic't the State where the Jands are may not alter 1
Although other property  undoubtedly include. war
ships thes fact did not as we saw earlier deter President
Roosevelt from handing aver to great Britamn . Septem
ber 1940 in return for leases from the latter of certan
sites for naval bases n the west Atlantic filty newly condt
tioned destroyers without consulting Congress But as Con
gress later appropriated money for the construction of the
sud basts 1t say perhaps be thought to have ratified the
arrangement
The debts of vanous nations of Europe to the United
S ates are also property belonging to the United States
so that Congress s ratification had to be obtamred to agree
ments for therr settlement after WoId War I Likewise
electrical power developed at a dam of the United States
15 property belonging to the Untted States
Bt the above clanse 1 abo wportant for ancther reason
~1t 15 the source to which has sometimes been traced the
power of the Umted States to govern terntories though
® yan Brocklin v Teon 117U S 151(18%6) &F Wil on v Cook 327
U S 474 (1946)
10 Camfield v US 167 U'S 518 (1897)

1 United States v_San Francisco 310U S 16 (1940) Thys case mnvolved
the famous  Hetch Hetchy  grant by the Raker Act of December 19 1943
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as weheve seen this and the power to acquire termtory
are best ascribed simply to the sovereignty mherent m the
National Government as Such? as 1s also the power to
cede termtory to another government 1 for example the
Philippine Islands to the Philippine Repubhic

And while the Untted States may through the treaty —Incorpo
making power acquire territoryit 1mcorporation 1n the rated and
United States ordmarily waits upon action by Congress Unucor
Such incorporation may be effected erther by :dmtting the porated
terntory mto this Umon as new States or less completely Territories
by extending the Constitution to1t * Until terntory 1s thus
mcorporated 1nto the Umted States persons born therem
are not citizens of the Umted States under the Fourteenth
Amendment though Congress may admit them to aitizen
slup asn fact t has donen several instances [see pp 55
57) and the power of Congress m legislating for such un
wmcorporated {ermtory 13 lwmied only by  fundamental
nights  of the individual of which trial by jury 1s not one 1t
Incorporation however makes the inhabutants of tern
tories citizens of the Umted States and extends to them
full protection of the Constitution Alaska 15 an incorpo
rated territory i this nomenclature Samoa Guam Wake
etc are probably unincorporited  while recently a new
category has appeared with the elevation of Puerto Rico
to thestatus of commonwealth — an evperiment decid
edly worth study Conquered territory may be governed
temporanly by the Pre 1dent by virtue of his power 1s Com
mander wm Chuef of the Atmy and Navy but Congress may

at any time supplant such government with one of its own
crention 1

SECTION IV
§The Untted States shall guirantee to every State 1n this
Umont a republican form of government and shall protect
each of them against mnvasion and on apphcation of the

1 The entire subject of the power 10 acquse and govern tcmumes 15
compTehensively treated m L Willoughby on the Constiution chs 2:

13 Downes v Bxd‘\ell lGZU S 244 (1501)

HDorry US 195 138 (1903)

sz:mmgo v Nngums 214US 160 19%09)
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legislature  or of the executive (when the legislature cannot
be convened) agamst domestic violence
The Unsted States here means the goverming agepey
created by the Constitution but especrally the President
and the Longress  for the Lourt has repeatedly declared that
what 15 a  republican form of government 1 a political

Poltseal question  and one finally for the President and the houses
Question to determimne withm thewr respectine spheres? Thus Con

press may approve of the government of a new State by
admittimgat to the Unton or the houses of Congress may
wdicate therr approsal Dy seating the Semators and Rep
resentat: es of the btate, or the President may do the same
by furmshing a State with mubitary assistapce in cases
where he s authorized .o to act

Inasmuch as the adoption of the wutiative referendum
and recall by many States some decades bach 1ppears not
to have impertled thew standing with Congress 1t must be

luded that a ¢ le admrvture of et govern
ment does not mahe a government unrepublican On
the other hand 1t has been revently urged in Congress that
certamn southern States have so reduced the number of
quatified voters taithm thewr borders by making the pay
ment of a poll tax a prerequisite 10 voung that they arc
no longer republicar mw form  and that therefore Con-
gress could and should 1mvalidate such requrements

The President 1s authonized by statate to employ the
forces ot the Umsted States to discharge the duties of the
United States under the second part of thus puragraph
winch conpection he may wm proper ca.es praclatm martial
fan ® (See pp 120 121}

X Luther v Borden 7 How 1{1349)

3 Pacific States Te!l and Tei Co v Ore 223 US 118 (1912)

3 0n the power of the State executive sn dealing with  domesty, vio-
fence  see Mover v Peabody 21245 78{1909) Yiwould seem that the
President succeeds to tus power when forces of e Umied Staes enter
2 Stte on s mvit ation ta put down dnorder I would seem too that the
singular explons of Gowvesror Fautus of Arkansas at Littie Rock i Sep-
tember 1957 (See the Aew York Times Scpteraber 8 and f7) were grounded
on the mustaken sdia that the President s duty ta fucnish troops 10 2 State
Lpon sts Tequest to put down focal disord ¢compnised the whole of th
Chaef Execuline s pover to sead troops mto & State  ¢f Idre Debs 158
US <64 (1895)
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ARTICLE ¥

<The Congress wheneser two thirds of both houses shall deem The
1t nieces ary  shall propose amendments to this Constitution Amendiog
or on the application of the legislatures of two thirds of the Power
several States shall call 2 convention for proposing amend
ments which 1n exther case shall be valid to all intents and
purposes as part of this Constitution when ratified by the
legisiatures of three fonrths of the several States or by con
ventionsin three fourths thereof s the one or the other

mode of ratification may be proposed by the Congress pro

vided that no amendment wiich may be made prior to the

year one thousand eight hundred and eight shall 1n any man

ner affect the first and fourth clauses n  the mmnth section

af the first artscle and thit no State without its comsent

shall be deprived of 1ts equal suffrage mn the Senate

From the opmions filed 1n the case of Coleman 3 ller?
mn 1939 1 which certamn  questions were raiced con
cerning the status of the praposed Child Labor Amend
ment (pending since 1924) 1t would seem that the Court
today regards all questions relating to the interpretation of
this article as  political questions and hence as addressed  Politial
excdustvely to Congress Tins s either because all such Queshions
questions have been in the past effectully determmed by
Congresstonal action or because the Court lacks adequate
means of mforming 1tself about them or because the judi
<ial power  estabhshed by the Constitution does not ex
tend to this part of the Constitution Nevertheless certam
past decisions of the Court dealing with Article V. may still
be usefully cited for the hght shed by thewr statement of
the actual results as well as the logical imphcations of
Congressional action 1 the past
The Congress whenever both houses shall deem 1t
The y of d to the Constitu
ton s a question to be determined by the two houses

alone but not necessanily without suggestion or guidance
from the Prestdent 2

1307US 433

‘The National Prohubition Cases 253 U'S 350 (1920) 1 Rachardson
Messages and Papers (E4 of 1909) 53 264 447 518 357 605 etc
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Two thirds of both houses means two thirds of a quo~

rurn m both houses ® (See Article I Section V 71}

Legislatures means the legislatrive assemblies of the
States and does not nclude therr governors far less their
voters  Moreover when acting upon amendments proposed
by the Congress, the State legislatures and doubtless the same
15 true of comentions within the States—do not act s
representative of the States or the populations thereof but
wmn performance of a  federal function umpo.ed upen
them by this article of the Constitution ¢

1f a1 State legnlature ratifies a proposed amendment
may 1t Jater reconsider 1ts vote the amendment not having
set recetved the favorable vote of three fourths of the legis
latures? In Coleman 3 Muller this questton was answercd

No on the basis of Congressional ruling in connection
with the adoption of the fourteenth Amendment May a
legislature  after rejecting a proposed amendment recon
sider and ratify it/ Oa the same bast this question was
answered Yes o Coleman 3 Miler Vithin one period
may a proposal of amendment be eflectively ratified ?
Within any period which Coagrees chooses to allow estlier
sn advance or by finding that a proposed amendment has
been ratified 1s agamn the verdict of Coleman v \dler

Of the two methods here lad down for proposing
amendments to  the Constitution only the first has ever
been resorted to and prior to the propa 3l to repeal the
Eighteenth Amendment all proposals had been ref rred
to the State legislatures* In that instance Congress pre
seribed that ratfication should be by popularly elected
conventions chosen for the purpose but left ther sum
moning as well as other detas]ls to the several State legts
latures  VWhat ordwanly resulted was a popular refrendum
wathin each State the comvenuons bom, Tmbe up amoad
entirely of dele,ates previously pledged to vote for or

3 Bid Misson tPac R Cor han 218U S 276 (3919)

4 Hawke v Sruuth 253U S 21 (1920)

1 was contend=d mm United Stares v Spragy 232U § 716 (19D
that as the Livhtecnth Amendment affected the | beruss of the people
and 1he fiohts Of 1h S.31¢ 1t ousht to hnve been submyited 1o convens
nions 1o the States but the Court f¢ ~cted the contention

178



WHAT IT MEANS TODAY

agamnst the proposed amendment ® The term * convention
therefore 1t must be presumed does not today, ifit ever
did denote a deliberatne body 1t 15 sufficient af 1t asTEp-
resentative of popular sentiment

Chtef Justice Marshall characterised the constitution
amending maclinery as unwieldy and cumbrous Un
doubtedly 1t 1s and the fact has had an important influence
upon our institutions  Especially has st favored the growth
of judical review since 1t has forced us to rely on the
Court to heep the Constitution adapted to changing con-
ditions  What 15 more this machmery 1s prima facie at
least highly und atic A can be
added to the Constitution by 36 States contamng consider
ably less than half of the population of the country or can
be defeated by 13 States contaimng less than one twentieth
of the population of the country

Of the two exceptions to the amending power the firrt
1s today obsolete This does not sigmfy however that the
only change that the power which amends the Constitution
may not make in the Constitution 1s to deprive a State
without 1ts consent ofits equal sufirage in the Senate
The amending lke all other powers orgamized m the Con
stitutton 1s 1n form a delegated and hence a limited power
although  this does not imply necessarily that the Su
preme Court 15 vested with authonty to determine its im-
its The one power known to the Constitution which
clearly 15 not imited by 1t 15 that which ordains it—in other
words the original 1nalienable power of the people of the
United States to determine therr own political wnstitutions

ARTICLE YI

41 All debts contracted and engagements entered into before
the adoption of this Constitution shall beas vahd
agamst the United States under thus Constitution as under
the Confederation

'Szz Everett S Browns valuable article on “The Ratification of the

1017 (19‘;‘;)' Amendment 29 American Political Science Review 1005
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This paragraph which 1s now of historical interest only,
was intended to put into effect the rule of Intermational
Law that when a new government tales the place of an old
one 1t succeeds to the latter s financial obligations
€2 This Constitution and the laws of the United States vhich
shall be made 1n pursuance thereof and all treaties made
or which shall be made under the authonty of the Umted
Sates shall be the supreme law of the land and the
judges n every State .hall be bound thereby anything
m the Constitution or liws of any State to the contrary
notwithstanding
‘This paragraph has been called the lmch pm of the Con-
stitution  and very fithingly since 1t combines the Na-
tional Government and the States into one governmental
orgamzation one Federal State
It also makes plam the fact that while the National
Government 15 for the most part one of the enumerated pow
ers as to 1ts powers 1t 15 supreme over any confhcting State
powers whatsoeser 1 \When accordingly a collision accurs
between national and State law the only question to be an
swered 15 ordinarilv whether the former was within a far
defimtion of Congresss powers Notwithstanding which
the Court his at varous periods proceeded on the view
that the Tenth Amendment segregates to the control of
the States certam subjects  production for instance with
the result that the power of the States over such subjects
constrtutes a lumitation on the granted powers of Congress
Obviously such a view cannot be logically reconciled with
the supremacy clause (See Tenth Amendment pp 235f)
In applymng the supremacy clause to subjects which hase
been regulated by Congress the primary tash of the Court
15 to ascertatn whether a challenged State law 15 compatible
with the policy expressed in the federal statute When
Congress condemns an act as unlawful the extent and na
ture of the legal consequences of 1ts domg so are federal
questions the answers to which are to be derned from
the statute and the policy thereby adopted To the federal
1 See Chxe( Jusucc Marshall s famous decisions 18 Wheaton s Reports
Yols IV Viand IX,
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atute and policy conflicting State law and policy must
eld 2

So when the Umited States performs ats functions directly
hrough 1ts own officers and employees State police regula
ions clearly are mapplicable In reversing the conviction
f the governor of a national soldiers home for serving
leomargarine 1n disregard of State law the Court said
hat the federal officer wasnot subject to the junsdiction
f the State 1 regard to those very matters of admmistra-
10n which are thus approved by Federal authomty * An
:mployee of the Post Office Department 15 not requiwred to
ubmit to examination by State authoribies concerning s
sompetence and to pay a license fee before performing s
dfficial duty i dniving a motor truck for transporting the
mail4 To AnzZonas complaint 1 2 suit to emjomn the con-
struction of Hoover Dam that her quasi sovereignty would
be mvaded by the bwlding of the dam without first secur
ing approval of the State engmeer as required by itslaws
Justice Brandeis replied that 1f Congress has power to
authorize the construction of the dam and reservorr Wil
bur [Secretary of the Intenor] 1s under no obligation to
submit the plans and specifications to the State Engineer
for approval *®

Not only however 1s the Supremacy Clause important Tax Exemp
as asort of third dimension of national power thrusting tion Agam,
aside all conflicing State powers 1t 1s also of great sig- Its Risc and
nificance  as having been a source of private immumty Decloe
particularly from State taxation Thus n the famous case
of McCulloch + Maryland ¢ the Court under Chief Justice
Marshall held that a State might not tax an instrumental

2 Sola Electric Co v Jefletson Eletric Co 317US 173 176 (1942)
£ee also Francis v Southern Pacific Co 333 U 'S 445 (1948) Testav Katt
Ason > Wix Bip e B3 b 08 988 sty Adare R

oc v Wis Em cls lams d
US 179 (1954) e 93 A v Ma 3

3 Oho v Thomas 173 U S 276 283 (1899)

AJohasonv Md 254155 51 (19.0)

‘:Armm:\\' Calif 283U S 423 451 (1931)

4 Wheat 316 (1819) Marshall s nutial statem ot of the prmciple of
national supremacy however occurs in Umited States v Fisher 2 Cr 358
{1805) where 15 asserted the prionty of Umited States clams to debtor §

assets over those of a Stat ki
forsts over those of a State Spokane County v U.S 279 U S 80 87 (1929)
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iy of the National Government on its operations and 1t
was later held that o State might not reach by a general tax
national bonds national offictal salames incomes from na
tional bonds or lands owned by the National Government ?
Then ma case decided in 1928 the Court ruled that a State
tav onsales of gasoline might not be vahdly apphied 1 the
case of sales of the commodity to the National Government
for use by 1ts Coast Guard Fleet and a Veterans Hospital®
thus prompting the query whether a butcher who sold
meat to a Congressman would be subject vahdly to State
taxation on such sales or on the profits thereof! In recent
cases however the Court has greatly curtaled the opera
tion of the principle of tax exemption not only asa hmta
tion on national power but asalimtation on State power
also and especially 1 the field of mcome tasation Thusin
1937 1t held that a State may impose an occupation tax
upon an independent contractor measured by his gross
receipts under contracts with the United States? Previously
1t had sustained a gro s receipts tax levied in lheu of a
property tax upon the operator of an automobile stage
lInme who was engaged in carrying the mals as an inde
pendent contractor** and an excisetax on gasolne sold to
a contractor with the Federal Government and used to
operate machinery i the construction of levees in the
River 1 Sub tly 1t has approved State

A
M PP
taxes on the net ircome of 2 government contractor? and
mncome®® and social security!® taxes on the operators of
bath houses mamtamed m a national park under a lease
from the United States sales and use taxes on sales of

7\veston v Charleston 9 Wheat 738 (1824) Dobbmsv Coms of Ene
City 16 Pet 435(1842) Pollock ¥ Farmers L.and [ Co 15T US 4°%
1855) VYan Brockhn » Tenn 17US 15l (18%6) Fcr \he most recent
n:mphi:caucn o( this principle see First Federal Savings Etc v Bowers
349 U.S 143 (1955)

& Panhandlc Ol Co v Muss 271 US 218 (1928) ¢f Umion Pic RR
Co v Peruston 18 Wall 3 {187,

* James ¥ Dravo Contracting Co 302US 134 (193D

19 Atward v Sohnson 282 U.S $09 (1930)

B Tnmtyfarm Const. Co v Grospean 291 U.S 466 (1934)

13 Atkinson v Tax Commusion 303U S 20 (1938)

13 Supenior Bath House Co v McCarroll 312US 176 (1941)

18 Buckstaff Bath Hou.e v Mchanley 3083 VS 338 (1939)

180



WHAT IT MEANS TODAY

beverages by a concessionaire 1n a national park 15 taxes on
puchases of matenals used by a contractor 1in the per-
formance of a cost plus contract with the Umted State,
and severance tax imposed on a contractor who served
and purchased tumber from lands owned by the United
States ¥

But Congress 1s still able by virtue of the necessary and Tax Exemp-
proper and supremacy clauses in comjunction to exempt tion by Con
wnstrumentabities of the National Government or private gressiomal
gans therefrom from State or local taxation but any per Grant
son natural or corporate claiming such an exemption must
ordinanly be able to pont to an exphat stipulation by
Congress to that effect Moreover Congress 1s always free
to wane such exemptions when 1t can doso without breach
of contract and any such waiver will generally be liberally
construed by the Court 1n favor of the taxing authority1*

In the most recent case to arise in this general field the
Court was confronted with an attempt on the part of Ten
nessee to apply 1ts tax on the use within the State of goods
purchased elsewhere to a private contractor for the Atomi.

Lnergy Commussion and to vendors of such contractors ®
This the Court held could not be done under Section 9b
of the Atomic Energy Commission Act which provides
part that The Commussion aud the property activities
and mcome of the Commission are hereby expressly ex
empted from taxation 1z any manner or form by any State
county municipality or any subdivision thereof 2 The
power of exemption said the Court stems from the power
to preserve and protect functions validly tuthorized—the
power tomake all laws necessary and proper for carrying
mto evecution the powers vested in Congress  The term
15 Collins v Yosemite Park & Curry Co 304 U'S 518 (1938)

28 Alabama v kane & Boozer 314US 1 (1941) overruhing Panhandle
Ol Co v Knox 277 U S 218 (1928) and Graves v Texas Co 298U S 393

(1936) Seealso Curry v US 314 US 14 (1941)

17 Wilson v Cock 327 US 474 (1946)

18 Busides the leading case of Gravesy NY 305 US 466 {1939) see
such re.ent cases as Piitman v HOLC 308 U S 21 (1939) Tradesmen s

a
tional Bank v OKla Tax Comsn 300 US 560 {1930) Philadelphia Co
v Dipple 312US 168(1941) and Cleveland v U

Cf Mayoy US 319US 431 (1943; nd v US 3BUS 3534

19 Carson v Roane Anderson Co 32U'S 232
20 Stat 765 42U S C §1809 (b) (s
8
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‘1ctivities  as uced in the Act was held to be nothing less
than all of the functions of the Commssion 3
In 1928 the Court went so fir 28 to hold that a State
could not tax as income royalties for the use of 1 patent 1s
sued by the Umted States® Tius proposttion was soon
overruled in Tox 1ilm Corp v Dojal ® where a prvilege
tax bised on gross icome and applicable to royalties from
copyrights was upheld  Likewise a State m1y Iy a frnchise
tax on corporations measured by the net mcome from all
sources including income from copyright royalties #¢
Immunity It would scem clementary that 4 State court cannot inter
of Nauonal fere with the functiomng of 4 federal tnibumal Neverthe
Official Ac less this proposttion has not always gone unchallenged
tion from Shortly before the Civtl War the Supreme Court of Wis
State consin holding the federal Fugitne Slave Law mvald or
Control dered 1 United States marshal to release a pnstoner who
had been comvicted of aiding and abetting the escape of a
fugitne slave  In a further act of defiance the State court
mstructed its clerh to disregard nd refuse obedience to the
wnit of error issued by the United States Supreme Court
Strongly denouncing this nterference with federal author
1ty Chief Justice Taney held that when a State court s
advised, on the return of a wnt of habeas corpus that the
prisoner 1s i custody on authority of the United States 1t
can procced no further ¥ To protect the performance of
its functron agamnst interference by State tnbunals Con
gress may conshiutionally anthorize the removal to a fed
eral court of a cniminal prosecution commenced in a State
court agamst revenue officer of the Umted States on ac-
count of any act done under colour of hus office 2 In the
celebrated case of Jn re Neagle ¥ a Umited States marshal
who while assigned to protect Justice Tield hulled 2 man
“;‘(:‘ig;US at 234 236 See alo kern Limenck Toc ¥ Seurtock 347 US
22 Long)s Rockwood 277 U'S 142 (1928) 23286U S 123 (1932)
24 Educational Films Corp v Ward 282U S 379 (1931)
25 Ableman v Booth 2[ How 506 523 (1859) See also United States
v Tarble 13 Wall 397 (1872) The Courts opimon in both of these
cases mvokes the doctrine of Dual Federahism as well as that of National
Supremacy but rather inconsistently.
26 Tennessee # Davis 100 US 257 (1880) see also Maryland v Soper
270 US 36 (1926)
27 35US 1{80)
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who had been threatenmng the hfe of the Jatter was charged
with murder by the State of Cahforma  Invoking the
supremacy clanse, the Supreme Court held that a person
could not be guilty of a cnme under State law for doing
what 1t wa, his duty to do as an officer of the United States

93  The Senators and Representatives before mentioned and
the members of the several State legislatures and all
evecutive and judicial officers both of the United States
and of the several States shall be bound by oath er ai
firmatton to support this Constitution  but no rehigious
test shall ever be required as a quahfication to any office
or pubhe trust under the Umted States

Congress may require no other oath of fidelity to the
Constitution but 1t may superadd to ths oath such other
oath of office asits wisdom may require 2% It may not how-
ever preseribe a test oath as a quabfication for holding of
fice such an act beng in effect an ex post facto law ° and
the same rule holds in the case of the States %

Commenting in The Federahst No 27 on the requure State Aud
ment that State officers as well as members of the Sta‘e n National
legislatures shall be bound by oath or affirmation tosup Law Ea
port this Constitutton Hamulton wrote  Thus the legt
latures courts and magstrates of the respecttve members
will be incorporated mto the operations of the mnational
government as far as s just and constitutional authority
extends and will be rendered ausihary to the enforce-
ment of its laws  The younger Pinckney had expressed
the same 1dea on the floor of the Philadelphia Convention

They [the States] are the instruments upon which the
Union must frequently depend for the support and evecu
tion of their powers s Indeed the Constitution itself
lays many duties both positive and negative upon the dif-
ferent organs of State government® and Congress may fre-

8 McCulloch v Maryland 4 Wheat 316 416 (1819)

9 Ex parte Garland 4 Wall 333 337 (1867)

30 Cumemingssy Mo 4 Wall 277 323 (1867)

311 Farrand Recordr 404

S See Art 1 Sect It Par 1 Scct IV Par | Sect X Art II Sect
T Par 2 Art I Sect If Par 2 Ant IV Sects land 1l Art V Amend
m ats XIE XIV XV XVI and XIX
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quently add others provided it does not require the State
authoritics to act outsile their normal jursdiction Early
Congressional  fegsslation  contaans  many allustrations of
such action by Congress
The Judicitry Act of 17898 left the State courts in sole
possession of 1 large part of the junisdiction over contro-
sersies between eitizens of different States and tn concur
rent possession of the rest By other sect ons of the same
1ct State courts were authonized to entertan proceedings
by the Umted States itscll to enforce penalties and forfer
tures under the revenne laws wlnle any justice of the peace
or other magistrate of any of the States was authoenized to
cause any offender 1gamst the United States to be arrested
and mmprisoned or batled under the usual mode of process
Even as Iite as 1839 Congress uthorized all pecuniary
penalties and forfeitures under the laws of the United
States to be sued for before 1ny court of competent juris
dictton 1n the State where the ciuse of action arose or
where the offender mught be found® Pursuant also of the
samedea of treating State governmental organs as avail
able to the National Gosernment for admmstratne pur-
poses the act of 1793 entrusted the rendition of fugtive
slaves 1n part to national officials and in part to State of
ficials and the rendition of fugitives from justice from one
State to another exclusively to the State executives3® Cer
tain Iter acts empowered State courts to entertnn crimnal
prosecutions for forging paper of the Bank of the United
States and for counterferting comr of the Umted States 3
while still others conferred on State judges authonty to
admit 1liens to nattonal citizenship and provided penalties
in case such judges should utter false certificates of natural-
1zation—provistons which are still on the statute books ¥
With the nise of the doctrine of States Rights and of the

equal soneregaty of the States with the Natwnal Gavern
ment the availability of the former as instruments of the

331 Star 73 (1789) 315 Star 322 (1839)

351 Star 302 (1793) 382 Star 404 (1806)

37 Sez 2 Kents Commentaries 6% 65 (1826) 34 Stat 596 602 (1906)

§ USC §357 379 18 ibid §135 (1934) alto Holmereny US 217
US 509 (1910) 184
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latter 1 the exccution ofits powet cameto be ques The States
tioned ® In Prgg v Pennsylvama ® deaded 1n 1842 the Rights
constitutionality of the provision of the act of 1793 maling Reaction
1t the duty of State mogistrates to act in the return of fugt

tive slaves was challenged and m hentucky s Denmson #
decided on the eve of the Civil War, similar objection was
leveled agamst the provision of the same act which made

it the duty of the Chief Lvecutive ofa State to render

upa fupitve from justice upon the demand of the Chuef
Exccutive of the State from wlich the fugitive had fled

The Court sustuned both provistons but upoen the theory

that the cooperation of the State authoritics was purely
voluntary In the Prigg case the Court speahing by Justice
Story, said state magistrates may 1f they choose exer

case the authonty [conferred by the act] unless prohibited

by state legislation 4 In the Denmson case  the duty’

of State executives inthe rendition of fugitives from jus

tice was construed to be declaratory of a “moral duty

Said Chuef Justice Taney for the Court We think at clear

that the Tederal Government under the Constrtution has

To power to impose on a State officer as such any duty
whatever and compel lum to perform 1t forif 1t po.sessed

this pover 1t might overload the officer with duties which
would fill upall his time and disable hum from perform-

ing tis ohligations to the State and mi,ht 1mpose on hum
dubies of 1 character incompatible with the rank and dig

nity to which he was elevated by the State &

Eighteen years later 1n Ex parte Siebold® the Court sus Return to
tamed the night of Congress under Article I Section 1v Earher
piragraph 1 of the Constitution to 1mpose duties upon Views
State election officials m connection with a Congressional
election and to prescnibe additional penalties for the wviola
tion by such officials of their duties under State law The
outlook of Justice Bradley s opmion for the Court 15 de
cidedly nationalistic rather than dualistic as 15 shown hv

3% For the development of opinion especially on the p.rt of State covrts
adverse to the validity of the above mentioned legislation  see 1 kent s
Commentaries 396404 (1826)

3% 16 Pet 539 (1842) 424 How 66 (1861)

4116 Pet at 622 4 24 How at 107 108

4100 US 371 (1830)
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the answer made to the contention of counsel that the na-
ture of sovereignty 1s such as to preclude the jont coopera-
tion of two sovereigns evenina matter;n which they are
mutually concerned To this Justice Bradley rephed As
a general rule it 1sno doubt evpedient and wise that the
operations of the State and national governments should
as faras practicable be conducted separately 1n order to
avord undue jealousies and jars and conficts of jursdic
tion and power But there1sro reason for laying thrs down
as a rule of umversal apphcation It should never be made
to override the plam and manifest dictates of the Consitu
tion 1tself We cannot yield to such a transcendental view
of State soverenynty The Constitution and laws of the
United States are the supreme Iaw of the land and to these
every citizen of every State owes obedtence whether 1n his
mdividual or official capacity # Three jears earlier the
Court speahing also by Justice Bradley sustamed a prov:
sion of the Banhiuptcy Act of 1867 giving assignees a right
to sue in State courts to recover the assets of a bankrnpt
Said the Court ‘The statntes of the United States are as
much the law of the Jand 1n any State 1s are those of the
State and although exclusive junisdiction for their en
forcement may be given to the federal courts yet where it
1snot given either expressly or by necessary implication
the State courts havin, competent junsdiction in other re
spects may be resorted to ¢

The Selcctive Service Act of 19174 was enforced toa
great extent through State employees who functioned un
der State supervision ¥ and State officials were frequently
employed by the National Government n the enforcement
of National Prohibition4®  Nowadays there 1s constant co
operatton  both 1n peacetune and in warttme 1n many
fields between nationzl and State officers 1nd official bod

4 11 392

45 Clafin v Houseman 93 US 130 136 137 (1876) followed in Second
Employers Laability Cases .33 U S 15559 (1912)

4540 Star 76 (1917)

41 Jape Perry Clark The Risz of a New Federalism 91 (Columbia
Untversity Press 1938)

43 50r Jaries M tin 13 Furgima Law Revtew 86-107 (19-6) discussing
President Coolid,.¢ s order of May 8 1926 for Prohitntion enforcement
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1es  Thys relationship obviously calls for the active fidelity

of both categornies of officialdom to the Constitution ;
A rehgious test 15 one demanding the avowal orre~ A R;glz

pudiation of certan rebigious beliefs While no religious gious Tes

test may be required as a qualfication for office under the

United States mdulgence 1n mmmoral practices claming

the sanction of religious belief such as polygamy may be

Mmade a disquabification® Contranwise  alleged religious

behefs or moral scruples do not furtush ground for evasion

of the ordinary duties of citizenship  hke the payment of

taxes or military service although of course Congress may

of its own veltion grant exemptions on such grounds The

relited subject of religious freedom 1s dis~ussed ymmed:

ately below
Oath or affirmation This option was provided for the

special benefit of Quakers

ARTICLE YII

fThe ratification of the couventions of nine States shall be
suffictent for the rstablishment of this Constitution between
the State, so ratifying the same

The  Articles of Confederation provaided  for their own The Consth
amendment only by the unammous consent of the thirteen tution an
States given through therr legislatures The provision made Act of
for the gomg into efiect of the Canstitution upon 1ts ratifi Revolution
cation by mne States given through comventions called

for the purpose clearly indicates the establishment of the
Constitution to have been in the legal sense an act of
revolution

{Done 1n convention by the unammaus consent of the States

Present the seventeenth day of September 1n the year of our

Lord one thousand seven hundred and eighty seven and of

4 Clark New Federalism cited above Corwip Court Over Constitution
148 168 (Princeton University Press_1938)

30 Ry i us S 145 (1878) Mormon Churchv U S 136
sition assuming they are stll law of the
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the independence of the United States of America the twellth
In witness whereof we have hercunto subscribed our names
George Washington Prestdent and Deputy from Virgima
New Hampshre—John Langdon Nicholas Gilman
Mussachusetts—\1thaniel Gorham Rufus hang
Connecticut—Wilhitm Samuel Johnson Roger Sherman
New Yorh—Alevander Hamilton
New Jesery—Walham Livingston David Brearly Wilkam
Paterson Jonathan Dayton
Pennsyls anta—Benjamin Frankln Thomas Miflin - Robert
Morsnis George Clymer Thomas Nitzsimons, Jared Inger-
sol! James Wilson Gouverneur Morris
Delaware—~George Read Gunning Bedford Jr John Dich-
1son Richard Bassett Jacob Broom,
Marylind—James McHenry Dantel of St Thomas Jenifer
Dansel Carroll
Virgmia—John Blarr James Madison Jr
North Carolina—3¥4 ylltam Blount Richard Dobbs Spaight
Hugh Willlamson
South Carolina—John Rutledge Charles Cotesworth Pinch-
ney Charles Pinchey Pierce Butler
Georgua—Wiltham Few Abraham Baldwin
ATTEST WirLLiay JacksoN Secretary

EMENDMENTS®

The Bl The first ten amendments make up the so called Bill of
of Rights Rights of the National Constitution They were designed
to quiet the fears of muld opponents of the Constitution
n ats ory,mal form and were proposed to the State legis~
latures by the first Congress which assembled under the
Constitution  They bmd only the Nationa] Government
and m no wise imit the powers of the States of thewr own
independent force? but the rights which they protect
2 The first_ten amendments were proposed 1n 1789 and adopted 1n 810
days The Eleventh Amendment was proposed tn 1793 and adopted in
339days Th Twelfth Amendment was proposed i 1803 and adopted m

229 dvys The Thirteenth Amendment was proposed i 1865 and adopted
m 309 days The Fourteenth Amendment was proposed m 1866 and
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agamst the National Government are nevertheless today
not infrequently claimable aganst State authonty under
the Courts interpretation of the due process clause of
the Fourteenth Amendment *

Also the efficacy of the Bill of Rights as a restriction on
the National Government 1s confined to the terntorial hm
1ts of the United States, including within that term the m
corporated  terntories (see p 173) eccept when *funda
mental rights are involved 1t being for the Supreme Court
tosiy what rights are fundamental 1n thissense® The
nght to tnal bv jury an nhented feature of Anglo Amert
can jumsprudence 1s not such a mght® immunity from

creel and unusual purishment 158

AMENDMENT I

Congress shall male no law respecting an estabhshment of
religion or prohibiting the free exercise thereof orab
ndgmg the freedom of speech or of the press or the
nght of the people peaceably to assemble and to petr
tion the government for a redres of grievances

In the case of Gitlow v New Yorl decided in 19251 the

Court while afirming a conviction for violation of a State

adopted n 768 days ‘The Fifteenth Amendment was proposed s 1869
and adopted 1n 356 davs  The Sixteenth Amendment was proposed m 1909
and adopted in 1278 davs  The Seventeenth Amendment was proposed in
1912 and adopted 1 359 days  The Eighteenth Amendment was proposed
1n 1917 and adopted 1n 396 days The Nineteenth Amendment was pro

posed 1n 1919 and adopted in 444 days The Twenteth Amendment was
proposed m 1932 and adopted 1m 327 days The Twenty first Amendment
was proposed 1n 1933 and adopted 1n 286 days  For these statistics which

were compiled by Hon Everett M Durk.en of Illinoss  see the New York
Times Fevruarv 21 1937 cheml oi the Amendments were however the
outcome of manv years of as
2 Barron v Balt 7 Pet 243 (1833) Ac:ordmg to Mr Warren Inat
least twenty cases butween 1877 and the Court was called upon
to rule vpon this point and to reaffirm Marsmll s decasion of 1833 The
New L\\xx\y under the Fourteenth amendment 39 Harvard Law Re
vxew 431 436 ( 92 6)
e Gatle NY 268US 652(1925) Nearv Minn 283 US 697
{\931} Powellv Ah 287US 45(1943) Palko v Conn 302 US 319

4 Downes v Bidwell 182U S 244 (1901)
SDomrv US 195US 138 (1904)
SWeemsv US 2170 $ 349 (1910)

1268U'S 652 (1925)
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3 Fiske Mus 30 1927

‘Canmcﬂ,\;m(‘onn 310 us 296(1940)

5Neary Migg 283 {5 697 (1931)

‘Dc!onsev Orc S 353 (193n

72 Story Co’nlru {NB’0-1379 (1333)

: Cooley Frireypley 24205 (ed of 1893y
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nd knowledge betng necessary to good government and
he happmess of mankind schools and the means of edu
ation shall forever be encouraged ® In short religion as
uch 15 not excluded from the legitimate concerns of gov
rnment but quite the contrary

The other theory was first voiced by Jefferson 1n a letter
vhich he wrote a group of Baptists m Danbury Connecticut
n 1802 Here 1t 1s asserted that 1t was the purpose of the
First Amendment to butld  a wall of separation between
Church and State 10 Seventy-seven years later Chef Justice
Waite 1n speahing for the unammou Court 1 the first
Mormon Church case in which the rnight of Congress to
forbd polygamy i the terntories was sustained charac
terized this tatement by Jefferson as almost an authorita-
tive declaraton of the scope and effect of the amend
ment 12

In the nest of a series of recent cases a sharply divided
Court spealing by Justice Black sustammed 1n 1947 the
vight of local authorities 1 New Jersey to provide free
transportation for children attending parochial schools 2
but accompanied 1ts holding with these warming words
which appear to have had at that tume the approval of
most of the Justices The establishment of religion  clause
of the First Amendment means at least this Nesther a
state nor the Federal Government can set up a church
Neither can passlaws which aid one religion aid all rel
glons or prefer one rehigion over another Neither can
force nor influence a person to go to or to reman away
from church against hus will or force him to profess a be-
lief or disbelief inany relipron No person can be pumshed
for entertaining or professing religious belief~ or disbe-

Ed. H 457 Commager (¢d) Documents of American History 128 131 (3rd
1947}

19 53yl K. Padover (ed ) The Complete Jeflerson 518 519 (1943)

U Reynoldsv U S 93 US 145 164 (1879) Intus 2nd Inaugural Ad
dress Jefferson expressed a very diff rent _and presumably more carefully
consid fed opinion upon the purpo e of Amendment I In matters of
Teligon I have considered that ats free exercise 1s placed by the Constitu
tion mdepend nt of the powers of the general government This was
sard theee ’y::\rs after the Danbury letter 1 Richardson Messages and
Papers of the Presulents 319 (EQ of 1909

13 Everson v Board of Education 330 US 1 (1947)
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THE CONSTITUTI
statute prohibiting the advocacy of crimimal anarchy de
clared  Tor present purposes we may and do assume that
freedom of speech and of the press—which are protected
by the First Amendment from abndgment by Congress—

mentIto are among the fundamental personal rights and liberties
the States protected by the due process clause of the Fourteenth

Two_Views
of Estab
Lishment of
Religion

Amendment from imparrment by the States This dic
tum became two jears later accepted doctrine when the
Court invalidated a State law on the ground that 1t abridged
freedom of speech contrary to the due process clause of
Amendment XIV? Subsequent deciions have brought the
other rights safeguarded by the First Amendment freedom
of religion ¢ freedom of the press® and the right of peace
able assembly ® within the protection of the Fourteenth
In consequence of this develop t cases dealing with the
safeguarding of these mghts agamnst infringement by the
States are at one or two pomnts mncluded in the ensming
discussion of the I'irst Amendment and especially those
arsing under the establishment of religion clause
An establishment of religion ~ Two theories regarding

the meaning and intention of this clause have confronted
each other i recent decisions of the Court According to
one what the clause bans is the preferential treatment of
any particular religion or sect by government in the Unmted
States This theory has the support of Story except for
the fact that he tegarded Congress as still free to prefer
the Chnstian religion over other religions? It 1s also sup-
ported by Cooley wn his Principles of Constitutional Law
where 1t 15 said that the clause forbids the setting up or
recogmtion of a state church or at least the confernng
upon one church of special favors and advantages which
are demed to others & This conception of the clauseis
moreover foreshadowed 1n the Northwest Ordinance of
1787 the third article of which reads  Religion morality

Jbed 666

3 Fiskev han 274 U S 380 (1927)

4 Cantwelly Conn 310U S 296 (1940)

SNearv Mo 283 US 697 (1931)

¢Delonge v Ore 299 U'S 353 (1937)

72 Story Comms §§1870-1879 (1833)

¥ Cooley Principles 224225 (ed of 1898)
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and knowledge being necessary to good government and
the happiness of manlind schools and the means of edu
cation shall forever be encouraged ® In short relgion as
such 15 not excluded from the legitimate concerns of gov
erament but quite the contrary

The other theory was first voiced by Jefferson 1n a letter
which he wrote a group of Baptists m Danbury Connecticut
1n 1802 Hereat 1s asserted thatit was the purpose of the
First Amendment to bwld a wall of separation between
Church and State 10 Seventy-seven years later Chief Justice
Wate 1 spealung for the unammous Court in the first
Mormon Church case in which the right of Congress to
forb & polygamy i the territories was sustamned charac-
terized this <tatement by Jefierson as almost an authorita-
the declaration of the scope and effect of the amend
ment 1

Inthe first of a series of rerent cases a sharply divaded
Court speaking by Justice Black sustained 1n 1947 the
fight of Iocal authorities 1n New Jetsey to provide free
transportation for children attending parochial schools?
but accompanied 1ts holding with these warning words
which appear to have had at that time the approval of
mo t of the Justices The estabhishment of religion clause
of the First Amendment means at least this Neither a
state nor the Tederyl Government can set up a church
Neither can pass laws which aid one rehigion aid all rels
§0ns or prefer one rehgion over another Neither can
force nor influence a person to BoO to or to remain away
from church against hus will or force hum to profess a be-
hefor disbelief 1n any rteligion No person can be punished
for entertumng or professing religious beliefs or  dishe-

"1 S Commager (ed) Documents of American History 128 131 (3ra
k& 1947)

1 Saul k. Padover {sd ) The Complete Jefferson 518 519 (1943)

U Reynoldsv U S 93 US 145 164 (1879) Intis 2nd Tnangyral
dress Jetferson expressed a very different _and presumably more mfﬁl’ljy
considred opiuon upon the purpose of Amcndment [ ip Matters gf
rell on 1 have consid red that sts free exercisess placed by the Consyty
‘WA\ h;\dwd ot of S g‘ ‘helmg;?ﬁ?‘ xﬁmmm(l' Thus way
sadihree years aft ¢ the Danbu son Mess,
Papers of the Pressd nts 19 (LA g 1909} Ssager and

12 Everson » Board of Education 330 US 1 (147)
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hets for church attend or non attend: No tatm
any amount large or small can be levied to supportany
religious activities or mstitutions whatever thev may be
called or whatever form they may adopt to teach or prac
tice religlon Neather a state nor the Federal Government
can openly or secretly participate mn the affawrs of any re
ligious orgamzations or groups and vice versa 1 Anda
year later a neatly unammous Court overturned on the
above ground a released time arrangement under which
the Champaign Illinois Board of Education agreed that
religious 1nstruction should be given in the local .chools to
pupils whose parents signed ‘request cards By this plan
the classes were to be conducted during regular school
hours 1n the school bulding by outside teachers furnished
by a religrous council representing the varous faths sub
ject to the approval or supervision of the superintendent
of schools Attendance records were hept and reported to
the school authorities 1 the same way as for other classes
and pupils not attending the religious instruction classes
were requred to continue their regular secular studies ¥
Said Justice Blach speihing for the Court Here not only
are the States tax supported public school buildings used
for the dissemination of religious doctrmes The State also
affords sectarian groups an invaluable aid 1n that it helps
to provide pupils for their religrous classes through use of
the State s compulsory public school machinery This 1s not
separatton of Church and State 1%

Justice Frankfurter presented a supplementary affirming
opumon for himself and three other Justices the purport
of which was that public supported education must be
Lept secular 1 Ina dissenting opinton Justice Reed pointed
out that the Congress of the Umted States has a chaplamn
for each House who daiy invokes divine blessings and
guidance for the proceedings The armed forces have com
misstoned chaplamns from early davs Thev conduct the
public services n accordance with the liturgical require

®ind 15 16

18 McCollum ¥ Board of Education 333 US 203 (1948)
3 1hud 212, 8 1hid 2026
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ments of their respective faiths ashore and afloat employ
mg for the purpose property belonging to the Umted
States and dedicated to the services of religion Under the
Servicemen s Readjustment Act of 1944 eligible veterans
may recewve trammg at Government expense for the mims-
try 1n denommational schools The schools of the District
of Columbia havé opening exercises which mclude a read
mg from the Bible without note or comment and the
Lord s Prayer ¥

Justice Reed s views were not without effect In 1952
the Court six Justices to three sustained a New York City
“‘refeased time program under which religious instruction
must take place off the school grounds and numerous other
features of the Chimpaign model are avoided® Spealing
for the majonity, Justice Douglas sud ~ We are a religious
peaple whose institutions presuppose a Supreme Bemg
We guarantee the freedom to wor up as one chooses We
make room for aswide a variety of beliefs and creeds as
the spiitnal needs of man deem necessary  We sponsor an
attitude on the part of government that shows no partiality
toany one group and that lets each flounsh according to
the zeal of 1ts adherents and the appeal of 1ts dogma  When
the state encourages rehigious instruction or cooperates
with rehgious authonties by adjusting the schedule of
public events to sectarian needs 1t follows the best of our
traditions  For it then tespects the rehgious nature of our
people and accommodates the public service to their spir-
itual needs To hold that 1t may not would be to find 1n
the Constitution =2 requirement that the government show
a callous mdifference to religiow, groups That would be
preferring those who believe mm no religion  over those
who do believe We find no constitutional requirement
which mahes 1t necessary for government to be hostile to
religion nd to throw itsweght agamst efforte to widen
the effective scope of religious mfluence 19

Tarther back 1n 1899 the Court held that an a reament Concesuony
between the District of Columbia and the directors of a tothe

17 18 Relipous
15 313 14 0 Bt okt mod Bcboen gl oteret
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hospital chartered by Conpress for ercction of a buildu
and treatment of poor patients at the expense of the Distric
was,salid despite the fet that the members of the corpora
tion belonged to t monistic order or sisterhood of a partic
ulwr church 39 It has also sustuned 2 contract made at the
sequest of Indians o whom money was due 1s a mattero
night under 2 trenty  for the payment of such money by
the Commussioner of ladin  Affaws for the support of
Indian Cathole schools 2 In 1930 the use of publc funds
to funsh nonsectarsan textbooks to pupils 1n parcchal
schools of Lowsiana was sustttned,® and i 1947 as we
hnveseen the vse of public funds for the transportation
of pupils attending such schools 1n New Jersey 3 [In the
former case the Court ested the States interest an ecular
educatton even when conducted in religrous  schools 1a
the Iatter 1ts concern for the safety of school children ou
the lughways and the Mational School Lunch Act € winch
aids alt school children attending tax exempt <chools can
be sumslarly justtbed  The most notable finanaial conces
sion to rehgion however isyot to be expluned sn this
way—~the wnnersal practice of exempting reltgious prop
erty from taxation  This unguestionably traces back to the
sdea expressed in the Northwe t Ordinance that govern

ment has an interest 10 religron as such
Lisutations Tree exercise thereof The rely1ous freedom here en
vpon“the visaged Pas twoaspects It forestall compulsion by law of
Free Exer the acceptance of any creed or the practice of any form of
cse of worslup  and conversely 1t <ale,uards the Iree exercne
RehgionTofjthe chosen form of religion *# But the free evercise
thereof does not embrace actions which are in violation
of social duttes or subversmve of good order hence 1t was
vathm Congresss power to prolubit polygamy in the fer
mtortes ¥ 50 1t w.s held 1n 1878 and sixty two years later

© Beadfield v Roberts 175 US .91 {1899)

* Quuk Bear v Leupp 210U S 30 (1508)
2 Cochtan v Lowsuna State Board of Educ:llm‘n 7:)'81 US 370 (1930)

23 Everson v Board of Educatios 330 US 1 (194
24 60 Stat 230 (1946)
5§ Roberts for the Court sn Cantwell v Conn  310U'S 2961 303

940)
@ zu)Reynalds v US 98US 145(1878) Seealso Davisv Beason 133
US§ 333(1890) and Mormon Churchy US 136 US 1(18%0) It was
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the Court added these words of qualification to a decision
setting aside a State enactment as violative of rehgous free-
dom Nothing we have said 1sintended even remotely to
1mply that under the cloak of religion persons may with
ympumty commit frauds upon the pubhe 7 Yet four
years later when the promoters of a religious sect whose
founder had at different times indentified lumself as Samnt
Germam  Jesus  George Washingion and  Godfre Ray
Lung were convicted of using the mails to defraud by ob~-
tamning money on the strength of having supernaturally
healed hundreds of persons they found the Court mn a
softned frame of mund  Although the tmal judge carefully
discrimunating  between the question of the truth of de
fendants pretentions and that of thewr good faith i ad
vancing them had charged the jury thatit could passon
the latter but not the former this caution did not avail
with the Court which contrived on another ground ulti=
mately to upset the verdict of gulty The late Chief
Justice Stone speahing for humself and Justice Roberts
and Frankfurter dissented I cannot say that freedom of
thought and worship includes freedom to procure money
by malang knowmgly false statements about ones religlous
experiences —which sounds uncommonly Ithe

common
sense '8

never mtendec.  hat the first Amendment to the Constitution  could be
mvoked as a agamst legulation for the of acts

1nmical to the peace good order and morals of society 133U S at 342

7310U S at 306 (1940) Nor does the Consutution protect one in utter
ag obscene profane or Libelous words even with pious wtent  Chaplinsky
v NH 315US 568 (1942)

28 United States v Ballard 322 US 78 (1944) The interstate trans-
portation of plural wives by i 15
under the Maon Act Cleveland vy U'S 329 US 14(1946) US ‘Code tit.
18 §398 Norisit a violation of teligrous freedom to deny copscientions
objectors the Iight to practice law Re Summers 325 US 561 (1945)
hedroff v St Nicholas Cathedral of the Russian Orthodox Church 10 N A
344 U'S 94 (1952) 1nvolved a dispute between the Archbishop n New York
by appomtment of the Patrarch 1n Moscow and a corporation created by
the State t0 tzke over the Church s property 1n New York for the bepefit
and use of an American separatist movement 1n the Orthodox Chruch The
Court held that 1n thus attempting to regulate church admmstration
New York had violated the free excrcise of relimon clause Considering
the probable refationship of the Patriarch . Moscow to the political
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The Black

THE CONSTITUTION
‘Freedom  of speech or of the press  According to Black-

stopan stone who was the oracle of the common law when the

Conception
of Freedom
of Speech
or of the
Press

‘The Doc

Tirst Amendment was framed  Iiberty of the press consists
1 laying no previous restramts upon publications and not
n freedom from censure for cniminal matter when pub-
lshed  Every freeman  he asserted  has an undoubted
nght to lay what sentiments he pleases before the public
to forbid thisis to destory the frcedom of the press butif
he publishes what 15 iumproper mischievous and 1llegal
he must tahe the consequences of his own temerity

To pumsh (as the law does at present) any dangerous or
offenstve writings which when published shall on a fair
and mmpartil tnal be adjudged of a pernicious tendency
1s necessary for the preservation of peace and good order of
government and religion the only solid foundations of
cwvil iberty 2 Also as the law stood at that time the
question whether 2 publication or oral utterance was of
a permicious tendency was m o crumnal trial a question
not for the jury but for the judge nor was the truth of the
utterance a defense

\While st was ongmally no mtention of the authors of

trme of Amendment I to revise the common law as set forth by
Sedtious Blackstone, on the subject of freedom of the press ¥ there

Libel

was one feature of it which early ran afoul of the facts of
Jife n Amenca This was the common law of seditious
libe]l  which operated to put persons in authority beyond
the reach of the public criticism  The fisst step was taken
the famous or infamous Sedition Act of 1798 which ad
mitted the defense of truth in prosecutions brought under
1t and submitted the general 1ssue of defendants guilt to

powers that be 1n that city the holding seems unrealistic  Indeed the New

York act set aside appears on 1ts face to advance the free exercise by ats

benehiciares of their religon which 1s still 1t 1s agreed that of the Ortho-

dox Church For a s~ r controversy between branches of the Presbyterian
Church which was of on the basis of general principles

of law see Watsc Wall 679(187%) This occurred of course

before the Court b v Tyson (vee p 153 ab
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the jury ™ DBut the substantive doctrine of seditions libel
the Act of 1798 still retawmed a crcumstance which put
several entics of President Adamsinjm! and thereby con
siderably aided Jeffersons election as President m 1800
Once m office nevertheless Jefferson himself appealed to
the discredited principle agunst partisan cntics  Wnting
Ins friend Governor McKean of Pennsvlvania n 1803 anent Jefferson vs
such entics Jefferson said  The federalists having failed Hamylton
1n destroymg freedom of the press by thewr gaglaw seem on Freedom
to have attached it 1n an opposite direction  that 1s by push of Press
g 1ts licentiousness andits Iying to such a degree of pros
titution as to deprive 1t of all credit This 15 a dangerous
state of things and the press ought to be restored toits
credibility 1f posstble  The restraints provided by the laws
of the States are sufficient for this if applied And I have
therefore long thought that a few prosecutions of the most
promnent offenders would have 2 wholesome effect mn
restoring the mtegrity of the presses Not a general prose
cution for that would look like persecution  but a selected
one *
The sober truth is that 1t was that archenemy of Jeffer

son and of democracy Alexander Hamilton who made the
greatest single contnbution toward rescuing this particular
freedom asa pobtical weapon irom the coils and toils of the
common Jaw and that in connection with one of Jefferson s
‘selected prosecutions The reference 1s to Hamltons

many times quoted formula in the Croswell case n 1804

The liberty of the press 1s the right to publish with im-

punty truth, with good motives for justifiable ends

though reflecting on government magistracy or mdinda

als ¥ Tqupped with this brocard which 15 today em-

bodied 1n twenty four State constitutions our State courts
working 1n co-operation with juries who e attitude usually
reflected the robustiousness of Amernican political discussion

before the Cinl War gradually wrote into the common law
of the States the principle of quabfied privilege  which

31 These two improvements upon the common law were 1 fact ad
from Fox s Libef Act_passed by %axha.ment 1n 179 o fact adopted
3 9 Writings of Thomas Jefferson 451452 (Ford ed 1905)
33 People v Croswell 3 Johns (NY) 337
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35 a notification to pluntuffs sn libel suits that if they are
unlucky enouyh to be office holders or office scehers they
must b~ prepared to shoulder the almost mmpossible bur-
den of showing defendant s spectal malice 3
Blackstone In 1907 the Court speahuing by Justice Holmes rejected
Accepted the contention that the Tourteenth Amendment rendered
then applicible against the States  a prohubition sumilar to that
Rejected an the First  and at the same time endorsed Blachstone
words drawn from 1n ecarly Massachusetts case  The pre~
liminary freedom [te  from censorship] extends as well to
the false as to the true the subsequent pumshment may
extend to the true 1s to the false ¥ Lven as late as 1922
Justice Pitney  speahung for the Court sud Netther the
Tourtcenth Amendment nor any other provision of the
Constitution of the United States imposes upon the States
any restriction about freedom of speech or the liberty of
silence % Gitlow v New Yorh nwhich this position
was abandoned came three years later
The Clear Meantime the so-called  clear and present danger doc-
and Present trine  had made 1ts appearance This formula lays down
Danger the requirement that before an utterance can be penal
Stubboleth 1zed by government it must ordinanly have occurred 1n
such circumstances or have been of such a nature asto
create a clear and present danger that 1t would bring
about substantive evils  within the power of government
to prevent 37 The question whether these conditions exist
1s one of law for the courts and ultimately for the Supreme
Court 1in enforcement of the Furst andjfor the Iourteenth
Amendment ¥ and in exercise of 1ts power of review n
these premises the Court 1s entitled to review broadly find
1ngs of facts of lower courts whether State or federal 3¢

3% See Edward 8 Corwin  Liberly against Governmrert 157 159n (Lour
siana State Untv Press 1948) Cooley Constitutional Lumitations ch 12,
Samuel A Dawson Freedom of the Press A Study of the Doctrine of

Qualified Privilege (Columbia Untv Press 1924)

35 patterson v Colo 203 1S 453 461462 (1907)

36 Prudential Life Ins Co v Cheek 259U S 530 543 (1922)

37 Schenck v Unuted States 249 U S 47 (1919)

38 See Justice Brandeis concurmming opunon it Whitney v Calif 274
U'S 357(1927) and cases Teviewed below

39 Fiske v Kansas 274 U S 330 (1927)
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The formulz emerged 1n the course of a decision 1n 1919
holding that the circulation of certain documents consti
tuted an ttempt i the sen e of the Ispionage Act of
1917 to cause tnsubordimation=in the armed forces and to
obutruct thesr recrmitment © Sud Justice Holmes speaking
for the Court  We admut that 1 many places and n ords
nary times the defendants i saying all that wassudin the
arcular would have been within their constitutional rights
But the character of every act depends upon the circum-
stances in which 1t s done The most stringent protec-
tion of free speech wonld not protect 1 man 1n falsely shout-
ing firen a theatre and causing a panic It does not even
protect 2 man from an mjunction aganst uttenng words
that have all the effect of force The question i every
cas®1s whether the words used are used n such circum
stances and are of sucha nature as to create a clear and
present danger that they will bring about the substantive
evils that Congress has a mght to prevent It 1sa question
of proxumty and degree #

Whether Justice Holmes actually intended here to add
anew dimension to constitutional freedom of speech and
press may be senously questioned nasmuch as m two
sintlar cases following shortly after in which he agam
spoke for the Court and i which prosecutions under the
Tspionage Act were .ostamed he did not allude to the
formula ¢ Moreover when a case did amse i which the
formula might have made a difference seven Justice. de
clined to follow 114 This time however Justice Holmes
accompamied by Justice Brandeis dissented on the ground
that defendants utterances did not cieate a clear and pres
ent dinger of substantve evils Trom this time forthin
the course of the next twenty years these two Justices filed
numerous opinions  sometimes in dissent  sometimes in
affirmation of rulings of the Court 1 freedame of speech
cases m which the clear and present danger

49 Note 37 above
2249085 at 52

ZA;‘;IT‘S“ ;clffrence 1stoFrohwerk v US 249 US 204 andDebsy US

43 Abramsy US 250U'S 616 (1919)
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urged but without convincing any of their brethren of
1ts soundniess ¥ Then suddenly 1n 1940 the stone rejected
of the bulders suddenly appeared at the head of the col
umn and along with it the further tenet that freedom of
speech and press occupted ‘a preferred posttion 1n the
scale of constitutional values ¢

In the natzonal field where Amendment I operates di-

Present rectly and without assistance from the due process clause

Danger
Tgnored

of Amendment XIV  clear and present danger has played
a ncghgible role m  defining freedom of speech and press
and of religion In 1890 in Dawvis v Beason 4 a conviction
for advocating polygamy was sustamned without the ques=
tion bemng raised whether there had been 1mminent dan
ger of the advocacy succeeding That to be sure was fifty
years before the Court s adoption of the clear and present
danger doctnine But the application to new papers of the
Ant: Trust Acts the National Labor Relations Act and
the Yarr Labor Standards Act m 1940 1937 and 1946
respectively was sumlarly unembarrassed”  So also has
been that of the Hatch Acts lmiting the political activities
of employees of the government® and of legislation pun
1shing utterances intended to obstruct recruitment of the
armed services or to encourage nsubordination 1n them 4
Clear and pre.ent danger  was first thrust forward ag
gres.avely 1 resistance to provisions of the Labor Manage
ment Relations (Taft Hartley) Act of 1947 which require
asa condition of a unions utilzing the opportunities af
forded by the act each of its officers to file an affidavit with
the Nationzl Labor Relations Board (1) that he 1s nota

& See Schacferv U 8 251U S 466(19°0) Gutlow v NY 268U §
652 (1925) Whitney v Calf 214U S 357 (1927)
4'Thornhillv Ala 310U S 88 and Cantwell v Conn_ 310U S 296
are especially referred to ¢f Herndon v Lowry 301U § 242 (1937)
461330 S 333 345 (1390) Sez also Fox v Wash 236 U'S 273 (1915)
47 See Associated Press v 326 U S 1(1945) Associated Press v
NLRB 301U S 103 13: (1937) Oklahoma Press Pub Co v Walling
327U S 186 (1%48)
43 Uned, Pubhe Workers ¥ Musball 330U S 751947y

(1920) €f Gulberty Mun 254U S 325 (1920} and Hmz:l vy US 322
U § 680 (19449 2
00
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member of the Communist Party or affilated with such
Party and (2) that he does not beliese in and 1s not a
wmember of nor does he support any orgamzation that
beleves 1n or teaches the overthrow of the United States
Government by force or by any llegal or unconstitutional
methods The statute also mahes 1t 1 criminal offense to
make willfully or I nowingly any fal e statement 1 such an
affidavit 0 In two cases decrded 1n 1950 these provisiens
were sustamed 1 one instance Dby an evenly divided
Court 3t The main proposttion of the Court as stated by
the late Chief Justice Vinson was that not the relative
certamnly that evil conduct with result from speech in the
immediate future but the extent and gravity of the sub-
stantine evil must be measured by the test laid downn
the Schench Case 5 In thus balancing the importancer of
the 1interest protected by legislaition from harmful speech
aganst the demands of the clear and present danger rule
the Court paved the way for its deciston a year later 1n
Denms v United States 5

Here the Court sustamed by a voteof 7to 2 the con TheCaseofl
viction under the Smith Act of 19405 of cleven leaders the Eleven
of the Commumst Party on the charge of knowingly and Communsts
watlfully advocating and teaching the overthrow of gov
ernment in the Umted States by force and violence and of
willfully and knowingly conspiring to advocate and teach
the same Emphasizing the substantial character of the gov
ernment s interest in preventing its own overthrow by
force the late Chief Justice speaking for the majonty
adopted the following statement from Chief Judge Learned
Hands opmon for the Ciremt Coutt of Appeals m the
same case In each case (courts) must ask whether the
gravity of the evil discounted by its 1mprobability justifies
such mvasion of free speech as 1s necessary to avud the
danger % Ths formula comments the Chief Justice 1s
as succinct and mclusive as any other we smght devise at

5961 Stat 136 146 (1947)
USHXCKO etal v Douds 339 US 382 (1950) Osman v Douds 339
5

46 (1950)
341 U 5494 (1951)

A
339 U'S 382 394 397 53 1
¥454 Stat 670 (1940) 85341 US at 509 ciung 183 F (2ud) at 212
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this time It takesinto consideration those factors which
we deem relevant and relates their sigmificances More we
cannot expect from words 3

In the seccond place the Chief Justice emphasizes the
conspuatorial nature of defendants actiities Itis he
declares  the existence of the conspiracy which creates the
danger ¥ and Justice Trankfurter and Jackson also dwell
upon this aspect of the case in their concurring opinions *
while Justice Blach and Douglas 1 therr dissents sigmfi
cantly ignore 1t For if the conspiracy was a danger at all
it was certamly a clear and present one in which con-
nection 1t 15 pertinent to note that under the common law
acts wnich when performed by a single individual are at
worst private torts may become indictable when performed
by a combination of persons ¥

Recently the secunity of the Denms Case mdeed of the
Smith Act iself was gravely impawred by the holdingn
Yates » US which was decided on June 17 1957 © Here
petitioners  who were co-defendantsin the Denmis Case
were arraigned under the General Conspiracy Statute (18
USC 371} The Court held that imasmuch as the peti
tioners had mnot folloned up thewr preacl asserting
the nght to overthrow government by force and violence
with an effort to orgamise a putsch they must be deemed
to have been propounding an abstract doctnine Indeed
the Court mvites a reconsideratton of the Dennis holdmng
Meantime however the Smith Act will have served tore
peal all State ant1 seditton acts ®*  In short today the right
to preach the mght to overthtow government by force and
voilence has become a preferred rnght as agatnst both na
tional and State governments provided only that those
who do the preaching do so it abstracto

Congress s control over the new<paper pr <s 1s remforced
by 1ts control of the mails Few newspapers or periodical
can profitably circulated except locally unless they enjoy the

56 Joid §7341U'S at 510 511 56341 u § at542and 572
% Bouvie s Law Dictionary 216 (Balduy Ed NY 1928)
60 Advance U S Sup Ct Reports July 1 1957 55 01306
&1 Pennsyhania v Steve Nelson S0U'S a7 (19!
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second class prvilege that 15 the prvilege of specially
Iow rates—and ths privilege being a gratuity, 15 tmder the
nearly absolute control of Congress notwithstanding which
Congress s delegate 1 the matter the Postmaster General
may not In carrying out Congress s expressed will that the
privilege be confined to publications onigmated and pub
lished for the dissemmation of information of a public
character or devoted to lierature the sciences arts of
some special industry’ set limself up as a censor for it
he does the Court will over rule him and brng Ius decrees
to naught® Moreover Congress may banish from the mails
altogether as well as from the channels of interstate com
merce jndecent fraudulent and sedst matter 3 Tor
there can be 1o night to circulate what there1s no nght to
publish circulation indeed bemg only an madent of pub
lication  Nor as we have seen 1s1t an mvasion of freedom
of the press to requure a newsgathering agency to treat 1ts
employees 1n the same way as other employers are required
to treat thewrs or to subject 1t to the antl monopoly provi
sions of the Sherman Ant: Trust Act

Historically the pight of petition 1s the primary nght Expansion
the night peaceably to assemble a subordinate and nstru of 1be Raght.
mental right as 1f Amendment I read  the mght of the of Petition
people peaceably to assemble i order fo  petstion the
government % Today however the right of peaceable as
sembly 15 1n the language of the Court cognate to those
of free speech and free press andis equally fundamental

{It] s one that cannot be dented without violatmg
these fundumental principle, of hiberty and justice which hie
at the base of all civil and pohtical nstitutions—prineiples
which the Fourteenth Amendment embodiesin the general
terms of 1ts due process clause The holding of meetings
for peaceable political achion cannot be proscribed [hose
& Umted States ex rel Milwaukee Soc Dem Pub Co v Barleson 255
US 407 (1921) and cases there aited Hannepan 1 Esqure Inc 327U S
146&]?:?: ll{!agm&ogzs "‘!J ggl%zawl) Public Cleanng House v Coyne
l%&}JAssgzZ ‘(130};42 ls_twﬁm C%lvu\gorgzn 229U S 288 (1913)
Us 336 Uas e1 (!:;4 v 3 103 (1937)  Associated Press v
¢ United States v Crukshank 92U S 542 552 (1876)
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who assist in the conduct of such meetings cannot be
branded as crinuntls on that score  The question 18
not as to the auspices under which the meeting 1s held
but as to 1ts purposes not as to the relations of the speahers
but whether ther utterances transcend the bounds of the
freedom of speech which the Constitution protects #  Even
50 the right 1s not unhimted  Under the common law any
assemblige was unlawlul which aroused the apprehensions
of *men of firm and rational nunds with familes and
property there  and it 1s not unhhkely that the First Amend
ment tikes this principle into arcount &

Turthermore the night of petition too has expanded It
15 no Jonger confined to dem1nds for  a redress of grievances
w any accurate meanng of these word but comprehends
demands for an exercise by the government of 1ts powers
n furtherance of the interests and prosperity of the pet:
tioners  and of thetr views on politteally contentious nat
ters  On this ground  two recent decisions of lower federal
courts sitting m the District of Columbra have cast doubt
on the constitutionality of the Federal Regulation ¢f Lob
bying Act of 1946 under which more than 2000 Icbbyists
have registered and 493 orgamzations report lobby ng con
tributions And expenditures ® In disposing of the second
of these cases the Supreme Court mdicated that while Con
gress undoubtedly possesses power to investigate the modus
operands of lobbying activities and therr nfluence on
public opmon such inquirtes may concenably take such
a ran,e as to encounter the prombittons of Amendment I

AMENDMENT 11

A well regulated rulttria being necessary to the secanity of 2

€ De Jonge v Ore 299U S 353 364—365 (1937) See also Haguev
Com for Indust ! Organszation 307 U'S 496 (1939,

87 See a valuable article by JM Jamr: 2hd VA Mund “The Right
orAss:mny" 9 New York Unuersity Law Quarterly Review 138 (1933)
People v Kerrick 261 Pac Rep (Cald ) 756 (1927) and State v Butter
worth 104 N3 U 579 (1928) are two modern cases on the subject which

< thomu argued and carefully decide
NE: g.hly gl 2 §261 270" Natenal Asso of Manufacturers ¥

McGrafh IDJF Supp 510¢1952) Rumely v US 197 F (20d) 166 174
175 (1952) 204
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free state the right of the people 1o Acep and bear arms
shall not be nfringed
The expresston  a free state 1s obiously here used in the
genenc sense and refers to the Umted States asa whole
rather than to the several States (see Article I, Section VIII,
%s 15 and 16)

The amendment does not cover concealed weapons the
night to bear arms  bemng the right sumply to bear them
openly “or will the Court apply it to sawed off shot guns
being unable to say of its own knowledge that theiwr pos-
session and use furthers in any way the preservation of a

well regulated milittia ! Morever this nght being a right
of citizenship rather than of person may be densed aliens at
least on reasonable grounds 2

AMENDNMENT 111

No soldier shall in time of peace be quartered mn any house
without the consent of the owner nor m time of war but
1 a manner to be prescribed by law
This and the {ollowing Amendment sprang from certain
gnievances which contributed to bring about the American
Revolution  They recopnize the principle of the secunty
of the dwelling which was embodied m the ancient maxim
that a man s house 15 his castle
62 United States v Rumely 345 S 41 46 (1953) Seealso  General
Intenm Report of the House Sclect Commttee on Lobbying Activtties 81st
Cong 2nd Sess (United States Government Printing Office Washmngton
1950) also 9 Encyclopedia of the Social Sciences 567  Lobbymg  For the

detarts of J Q Adams famous fight for the right of petiton 1n the early

1830's see A C McLaughlin A Constitutional History of b d
478481 (NY 1935) 1y of the United States

1 Unuted States v Miller 307U § 174 (1939) sustamning the Natiopal
Furearms Act of June 26 1934 (U § Code 1940 Ed  ut 26 §§2720-273%)
which levies 2 wirtually prolubrtive tax on the transfer of such weapons
and requires their registration J McReynolds opmion for the Court 1

this case contams interesting histor:cal data regarding the antecedents of
Amendment 11

Patsonev Pa 232U § 139 (1914) deals with a closel: ale
point Ser also Presserv Il 116 U § 252 (1886) & closely annlogous
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AMINDMENT 1V

The night of the people to be secure 1n their persons houses
pipers and eflects agamnst unreasonable searches and
seizures shall not be violated and no warrants shall
1ssue but upon probable cause supported by oath or
affirmation and particularly describing the place to be
searched and the persons or things to be seized

This Amendment reflected the abhorrence of the times
agamst so called general warrants  from which the Col
onists had suffered more or less1 Today 1t derives its chuef
mmportance from the doctrme first laid down by the Cou t
mn 1886 1n Boyd v United States? that the above provisions
must be read in conjunction with the self ncrimnation
clause of Amendment V so that when any seizure of papers
or things 1s  unreasomable 1in the sense of the Fourth
Amendment such papers and thmgs may not under the
Fifth Amendment be received by any federal court mnevi
dence against the person from whom they were seized

This rule was brought into promnent notice a few years
ago 1n connection especially with the efforts to enforce Na
tional Prohibition  Some cases of seizures by Untted States
agents aperating without search warrants which were held
at that time by the Court to be violative of the Fourth
Amendment are the fol The ot g by stealth
of letters from the home of an accused dunng hlS absence 3
the removal of liquors 1n sumular circumstances from a place
of business or from a garage? the seizure of narcotics at
the home of one of several conspirators following their ar
rest at the home of another some distance away ¥ On the
other hand an cfficer does not have to obtain 2 warrant in
order to search a vehicle which he has probable cause
to believe 1s conveymg things i violation of law & nor
does the protection by the Amendment of houses ev-

2 Hutaosar Sunmdoanrr 203 208
H6US 616 3 Weeksv US 232U S 383 (1%14)
SAmos v US 255U S 313(1921) Taylorv US 286 US 1(1932)
s Agnello v US 269U S 20 (1925)
US 267 US 132(1925) See also Brnagacv US 338
u S 160 (1949) and United States v D1 Re 332US 581 (1948)
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Court asserted that The mght without a search warrant
contemporaneously to  search persons lawfully arrested
while commtting crime and to search the place where the
arrest 1s made m order to find and seize things connected
with the crime as its  fruits or as the means by which 1t was
committed as well as weapons and other things to effect
an escape from custody 1s not to be doubted 3 Books and
papers used to carry ona cnminal enterprise which are in
the immediate possession and control of a person arrested
for commission of an offense 1 the presence of the officers,
may be seized when discovered in plain view dunng a
search of the premises following the arrest1* But the law-
ful arrest of persons at their place of business does not
justify search of deshs and files 1n  the offices where the
arrest 1s made and seizure of private papers found thereon 1%
nor 13 a search which 15 unlww/ully undertahen made valid
by the evidence of crime which 1t brings to light 37
Inaca edecded in 1947 the Court accorded the nght

to search as incidental to a valid arrest a considerably en-
larged scope?® The holding however was a five to four
one and the year following was to all intents and pur-
poses overruled by another five to four hine up of the Jus-
tices?® Then m 1950 the Court appears to have achicved
the golden mean m a ruling which obtained the adherence
of seven of the eight Justices partiopating ©  Here the
search and seizure mmolied vere held to be reasonable
on the followmg grourds (1) they were cadent toavakd
arrest (2) the place of the search was 1 business room to
which the public including the officers was insited (3)
the room was <mall and under the immediate and com
plete control of respondent (4) the search did not extend

W2A9US 20 30 (1925)

BMarronry U S 215 U5 19201927y

18 Go-Bart Importing Co v US 252 U.S 344 (1931) Urited States v
Lefhowitz 285U S 442 (1932)

17 Bvarsy US 273 US 28(1927) Johnson v United Stat+s,333 US
10 16 (1948)
¥ Hammsy U S 3]! USs 14509470
1 Troparor US us l9‘) {1943) also to sameeflicty M

Dcn:ﬂdv us 335 US 451 (194
¢ United Saates v Rabmovuu 339 US “6(19°0)
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beyond the room used for unlawiul purposes (5) the pos
session of the forged and altered stamps was a crime just
as 1t 15 a crime to possess burglars tools lottery tichets or
counterfeit money 1
As was indicated above evidence obtained 1n violation
of A d IV s d ble agarmnst an accused 1n
federal courts Tiis 1s contrary to the practice which
prevails mn a majonty of the States and which the Court  has
repeatedly approved under Amendment NIV # Indeed the
Court has mtimated recently that the federal eclustonary
rule 15 pot a command of the Fourth Amendment but
merely a judicrally created rule of evidence which Congress
could and perhaps should overrule ¢ Said Justice Frank-
furter thaugh we have mterpreted the Tourth Amend
ment to forbid the admission of such evidence a different
question would be presented i1 Congress under 1ts legisla
tive powers were to pass a statute purporting to negate the
doctrme  Wie would then be faced with the problem of
the respect to be accorded the legislative judgment on an
1ssue as to which 1n default of that judgment we have been
forced to depend upon our own <« Meantime the rule
does not prevent the ue of evidence unlawfully obtamed
by mdividuals ¢ or by State officers 7 unless federal agent»
had a part in the unlawdul acquisition ¥ of unles tre arrest
and scarch was made for an offense pumishable only by
federallaw * A searchisdeemmed fobe asearchby a fed
eral offictal 1f he had a hand 1n 1t {but notj if evidence

secured by State authonties is turned over to the federal
3 Ibid 64

22Wecks ¥ US 232U S 383 (1914) This case was a virtual repudia
tion of Adams v New Yerk 192U § 585 597 (1904) There the Supreme
Court had ruled that in cnimunal proceedings n a State court the use of
private papers obtained by unlawful search and serzure was no violation
of the constitutiomal guatanty of privilege from unlawful search or seizure
mcd Nor do we thunk the accused was compelled to incriminate

3Woliv Colo 338US 25 29 38 (1949) Salzburgy Md 346US 545
(1953) endIrvines Calf 347U S 128 ( <4)

433305 25 (1949)

€ Burdeauy McDowell 256 U S 465 (1921)
27 Byarsy US 273U S 28 3
28 154 32 Luwsugy US 3)3\1 S 74 {1949)
22 Gambino» US 275U S 310 (1927)
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4uthoritics on a silser platter  The decisive factor 18
the actuality of 1 share by a federal offictal in the total
enterprise of securing and selecting evidence by other than
sanctioned means % In short while the government must
scrupulously refrun from wrong doing stself, 1t 1s permrtted
to profit from the derelictions of others and even circum
spectly to promote them

AMECNDMENT Vv

No person shall be held to wnswer for a capital or  otherwise
mfamous crnime unless on a prescatment or indictment of a
grand jury Cxcept in cascs aristag in the land or naval forces
or in the militia when 1 actual service m time of war or
public dinger nor shall any person be subject for the same
offense to be twice put 1n jeopardy of life or hmb nor shall
be compelled n any crimmal case to bea witness against
hinself nor be deprived of Iife ltberty or property without
due process of law nor shall private property be taken for
public use without just compensation
Amendments IV V VI, and VIII constitute a bl of
nights  for accu ed persons  For the most part they were
comptled from the Balls of Ribts of the enrly State con
stituttons and wm more than one respect they represented
a distinct advance upon English law of that time and 1n
deed for many years afterward

Infamous crime 15 one rendered so by the penalty at
tached to 1t Any offense pumishable by smprisonment or
loss of civil or political privileges or hard labor 1s the
Court has held infamous 1n the sense of the Constitu
tion ¥
P csentment or indictment A presentment 1s returned
upon the mttiative of the grand jury and indictment 1s re
turned upon evidence Jard before that body by the public
prosecutor

The grand jury here stipulated for 1s the grand jury
as 1t wis known to the common law and so consists of at

0rusungy US 338US 74 78 79 (1949)

1 Ex parte Wilson 114 U'S 417 (1835) Umtsd States»  Moreland 258
US 433(1522)
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least twelve and not more than twenty three persons chosen
from the commumity by a process pre cribed by law  Once
constituted 1t has large powers of mvestigation but sts pre-
sentments or mdictments must have the support of at least
twelve members

The land and naval forces are of course subject to The case
military law admimistered through the court martial (see of the
Article I Section VIII q14) But the exception has also Saboteurs
a broader purpose namely to authorize the tual by court
martial of the members of the armed forces for all that
class of crimes which under the Fifth and Sixth Amend
ments might otherwise have been deemed triable 1n the
avil courts 2 The term land and naval forces includes
camp followers as well as enrollces ® but 1n the Case of the
Saboteurst who landed on our shores in June 1942 from
German submarmes and were later picked up m civihan
dress in New York City and Chicago by the IBI the Court
declined to siy that it included enemy personnel who were
found 1n disgmse within our lines and so were charged with
wviolatmng the laws of war The Courts position was that
such cases had never been deemed to fall within the guar-
anties of the amendments citing in this connection Section
2 of the Act of Congress of April 10 1806 which follow-

g the Resolution of the Constitutional Congress of August
21 1776 mmposed the death penalty on alien spies ac
cording to the law and usages of nations by sentence of a
general court martial 5 The trial of the saboteurs by mul-
hitary commission was consequenily held to be wathin the
mesged powers of the President and Congress but mas-
much as they were really conducting a hostile operation
agamst the Umited States i a way forbidden by the laws
of War 1t would have been reasonable to hold that they
were answerable to the President simply in lus capacity as

Ex parte Qumn The case of the Saboteurs ) 317U S 1
Special Term 1942) ¢ ) 243 (uly

(N;Bu‘rgdnc)k Law nj the American Constitution 264 and cases there cited
4 Note 2 above

5317US at4] The famous case of Major Andre dur n, evoll
was 2 prototype of the Case of the Saboteuts T 31 a5 s o RevoLtion
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If the jury cannot agree orif 1t was illegally constituted
there 15 no tnial and so no jeopardy under the clause and
the same result follows where a verdict of conviction isset
aside on appeal by the accused 1*

This question anises  When the same deed 1s an offense
under two different laws may the author of the deed be
tried under both laws? If one law was a national law and
the other a State law then the clause since it governs only
the Natronal Government has no application! If how-
ever both laws were enactments of Congress then the test
would be whether the two offenses are distinguishable by
requiring somewhat different evidence 1n  proof of each1s
‘Thus 1n the case referred to a drunken person who n-
sulted a pohce officer 1n the public streets was validly prose
cuted under different ordinances first for the drunkenness
and then for the i ult Also the clause refers only to
criminal hability so that Congress may without violating
1t impose both a civil and a criminal sanction in respect
to the same act or omussion 11 But the judgment of a court
martial rendered with junsdiction 1s entitled to the same
finality as to the 1ssues involved as the judgmentof a crvil
court 1n cases withinits junisdiction Hence a solder of the
army acquitted of a charge of homicide by a court martial
of competent junsdiction sitting in the Phihppme Islands
was not subsequently triable by a civil court exercismg
authonty there 1%

Life or imb has come to mean since drawing and
quartering have gone out of style hife or liberty

Nor shall be compelled 1 any criminal case to be a
witness against himself

‘The source of this clause was the maxim  that no mans

2“ United Stat sv Perez 9 Wheat. 579 (1823) Tronov US 199 US
loll’(ll,!gry;;d States¥ Lanza 260 US 377 (1922) Jeromev US 318 US
I$ Gaveres v US 220US 338 (1911} Blovkenb:
U‘SI 29?093’) oo (1911} Blockenburger v US 284
Hehennz v Mitch 03 U'S 391 (1938
U's Sy (1938) Umited States v Hess 317

13Grafloar US 20, US 333 (1907)_ See also Hiatt v B
US 1 (1946) and Johason ¥ Euseatrag r 339 Utsa;GaJ (;;50)' fown 3237
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the ground that he would thereby expose humself to prose
cution by a State 2 Indeed Congress may bar State courts
from convicting a person of a crime on the strength of evi
dence he has given 1 a Congressional investigation  and
has done 502 The admission however against a defendant
i a federal court of te imony grven by hm i a State
court under a statute of immumty 1s valid ¢ The immunity
may he waived so that if an accused takes the stand m his
own behalf he mut submit to cross exammnation ® while
1f he does not 1t 15 by no means certan that the tral judge
in a federal court may not without violation of the clause
draw the jury s attention to the fact® Neither does the
amendment precinde the admission 1 evidence agawnst an
accused of a confession made while 1 the custody of afficers
1f the confession was made freely voluntarly and without
compulsion or mmducement of any sort?” But in McNabb
v Umted State 8 the Court reversed 2 conviction 1n a fed
eral court based on a confession obtammed by questioning
the defendants for prolonged periods m the absence of
friends 1nd counsel and without their being brought before
a commusstoner or judicial officer as required by law  With
out purporting to decide the constitution issue Justice
Frankfurter s opimon  urged the duty of the Court mn
supervising the conduct of the lower federal courts toes
tablish and mantamn  civilized standards of procedure and
evidence ? Anndwvidual who has acquwed income by 1l

3 Unuted States v Murdock 284U S 141 149 (1931)

3 Adamsv Md 347U S 179(1954) US Code tit 18 §3346 The

fiolding 1s based on the necessary and proper and supremacy clauses

U Feldmanv US 322U § 487 (1944)
(19:53)Bmwnv Walker 161 U 5 591 (1896) Johmsony US 318U S 189

®Cf Twinngv NJ 211 US 78 (1908) However s defendant tn a
prosecution by the United States enjoys a statutory right to have the jury
1nstructed that his fadlyre to tesufy creates no presumption agynst him
us ut 28 §632 (Act of March 16 1878) Bruno v U S 308US
237(1939) Seralso 318 U S at 196 As will be pomted out presently the
mmnunity from seif bl der the F 't end
m nt s less extensive than that clamable under Amendment V

27 Percey US 160 US 355(1896) Wilsonv U'S 162 U 5 613 (1896)
Unmted States v Mitchell 322U § 65 (1944) P38 US 332 (194

9 {54 340 InUpshawe U S 335U'S 410 (1948) a sharply divided
Court found the McNabb case inapphcable to a. cas(c m)wh:cha?;sém‘x:;em.
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vidual from the arbitrary exercise of the powers of govemn-
ment unrestramed by the established principles of prvate
rights and distnibutnve justice € Thirty eight years later
the prophecy of these words was realized in the famous
Dreg Scatt case #* in which Section 8 of the Missours Com-
promrse whereby slavery was excluded from the terntories
was held void under the Tifth Amendment not on the
ground that the procedure for enforcing 1t was not due
process of law but because the Court regarded 1t as unmust
to forbid people to take their slaves or other property
mto the terntories the common property of all the States

Meanwhile the previous year the recently established
Court of Appeals of New Yorh had in the landmark case
of Wynehamer » People # set aside a state wide Prohsbi-
tion Jaw as comprismg with regird to hquors i existence
at the time of 1ts going mnto effect an act of destruction of
propesty not within the power of government to perform
even by the forms of due process of law ~ The term due
process of Jaw in short sumply drops out of the clause
which comes to read no person shall be deprived of prop-
erty period And subsequently two other terms of the
clause have undergone a comparable enlargement At the
common law  property  sigmfied ownership which was
exercised in 1ts primary and fullest sense over physteal ob
jects only and more especially over land  Today w Con-
stituttonal Law 1t covers each ard all of the valuable ele-
ments of ownership and moreover has tended at times to
merge with the more indefintte rights of hberty *  Lib-
erty at the common law meant little more than the nght
not to be physically distramed except for good cause
Whether the cause was good or not would be mnquired mto

4 Bk of Columbia v Okely 4 Wheat 235 244 (1819) See alto the pres
ent writer on  Due Process of Law before the Civil War 23 Harvard Law
Rerview 366 460 (1911) and Higher Law Background of American Constl
tutiona! Law (Clinton Rossiter Editor Cornell University Press (1933) C
v Collins The Fourteenth Amendment and the States (Boston 1912) R
L Mott Due Process of Law (Indianapolis 1926} Willoughby on the Con
stirutign 111 chs xcicy Bumjamm F Wrght The Growth of American
Consttwnonal Law (Boston 1347} Carl B Swisher American Lonstits
tional Development (Boston  1943)

43 geott v Sandford 19 How 393 (1857) WI3INY 378 (1856)

$UT E Holland Elements of Jurisprud nce 211 (13th Ed  Oxford
1923) 2 Blackstone Comms ¢h
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by a court 1n connection with an application for a writ of
habeas corpus or 1n connection with an action for dam-
ages for false imprisonment ¢ About Siaty years ago how-
ever the Court following the urging of influential mem-
bers of the Amencan Bar and the lead gneaby certanof
the State courts adopted the view that the word ‘ hberty
as used here and i the Tourteenth Amendment wasin-
tended to protect the freedom of contract ' of adults en-
gaged m the ordmary cmployments especially when viewed
fromthe pomtof view of wonld be employers4® Then 1w
1925 the Court took the further step of extending the term
asitisused 1 the Fourteenth Amendment to certain of
the nghts described as fundamental  which were al
ready protected agamnst the National Government by the
more specific language of the Bill of Rights among these
being freedom of speech and press 7 Fanally more recently
the Court responding to the social teachings of the New
Deal has come practically to dismiss the conception of
freedom of contract asa defimtion of lberty and to
substitute for 1t a special concern for  the rights of laor

itsmight to orgamize and to strike and picket .o long as
to0 obvious violence 1s avoided

Inbref this clause today goes to the substantsve content Quasi Legis~
of legislation or 1 other words requires that Congress jative Power
exercise Its powers  reasomably  thatis tosay reasonably of the Court
m the judgment of the Court A similar requirement 18 ltaid under the
upon the State legislatures by the Fourteenth Amendment Clause
but with two differences which potentially operate to Con
gresss advantage In the first place whereas the police
power of the States 15 an ndefinite power to provide for

the pubhc health safety morals and general welfare
most of Congresss powers are defined bv reference to a

45 CE Shattuck The True Meaning of the term Liberty 4 Hanard
Law Review 365 392 (1831

Allgeyerv La 165 US 578 (1897) Holden v Hardy 169U 5§ 366

WY 1HEUS A3(W5)  For the Tar s connection with

tht development see Benyamun R Twiss Lawyers and the Constutution
{)law li;:’.tzs)ez Fawe Came to the Supreme Court (Princeton Unmversily
ress

43 See Charles Warren The New Liberty under the Fourteenth Amend
2\5:21121922;) Harvard Law Review  431-463 “also Gitlow v NY 268US
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specified subject matter like post offices and post roads
commerce 1mong the States etc and this diffe ence 1s
suflicient to nvohe mn Congresss favor and agamst the
States the rule of legsl mterpretation that the specific 15
to be preferred to the general In the second place the
TIifth Amendment contams no  equal protection clwse
although this does not signify that the Court will not pass
upon the soundness of the factual justification urged 1
support of a specially drastic discimmation by the Na
tional Government agamst a particular class of its citizens
as for evample that which characterized 1ts policies toward
the West Coast Japanese early in World War IT (See pp
67 68) Indeed 1mdications are not lacking that the Court
may be prepared to go further than 1t has in the pastn
condemning discnimination as a demial of due process of
law  Relying upon public policy and its supervisory tuthor
1ty over federal courts, 1t has in recent years reached re
sults sumlar to those armived at under the equal protection
clause of the Fourteenth Amendment 1n refusing to en
force restrictive covenants i the District of Columbra 4¢
and 1 reversin, a judgment of a Federal District Court be
cause of the exclusion of day laborers from the yury panel 4
and 1n 1944 the Railway Labor Act was construed tore
quire a collective bargammg representative to act for the
benefit of all members of the craft without discrimina
tion on account of race ®° Chief Justice Stone wndicated
that any other construction would rame grave constitu
tronal doubts 5! while 1 a concurring optmion  Justice
Murphy asserted unequisocally that the act would be 1n
consistent  with the Fiith A d t 1f the b
agent acting under color of federal authority 1 ere per
mytted to diccriminate agamst any of the persons he was
authorszed to represent 3 Iinally  the results of the Court s

4 Hurd v flodee 334U S 23 (1948)

42 Thiel v Southern Pacific Co 328 U S 217 (1946)

#Stecdev L &NR Co 323US 192 (194) 51 fbld 193 199

5 15 .08 .09 Cf th following sentence from the concurring opinion
of J Jackson it Raifway Express Agency Inc v N w York 5 106
11200949 I regard it as a salutary doctnin  that cities States and the
Federal Gosernment must exercese their powers $0 as not o discrimunate

between therr mbabrtants except upon some reasonabl  differentiation
farsly related to the object of r gulation ™
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recent extension of the equal protection clau ¢ to cases
of discrimmation based on racial grounds are avatable as
agaimnst federal action by the due process clause of Amend
ment V52

In another respect national and State legislation stand
much more nearly on a parity with eich other since in the
case of both the Court 1s apt to have avauable from 1ts own
past decisions two widely different approaches to the ques
tion of the reasonablene.s of a challenged legislative
measute and hence of 1ts conformity with the due process
of lax requrement One approach 1s furnished by the
proposition that a legislative act 1s presumed to bevahd
and deduces from this the further one that if facts could
eust which would render the legislation betore 1t rea
sonable 3t must be assumed by the Court that they did
eust® The other on the contrary invokes the idea that
hberty 1s the rule and restramnt 1s the exception and
hence demands that specral justification be adduced m sup
port of any new wmroad upon previous freelom of action
as almost iy law 15 bound to be 3

In other words under the latter rule the Court does
something very like what Congres did 1n the frst place
1 balaneing the apparent detriments of the stature from
the point of view of lLiberty or property as agunstits
anticipated benefits from the point of view of public pol
1y And 1t was from this approach that the Court 1n 1923
being then very much under the ifluence of larssez furre
concepts of governmental power set aside as  unreason
able and arbitrary  an act of Congress estabh hing a
mimimum wage for women industrilly employed 1n the
District ef Columbia® —a decision which 1t overturned
1936 *¢ under the influence of the New Deal 1deology &

535 canfra pp 268

3
53Munnv LIt 94 U S 113 132 (1876) Powell v Pa 127U § 678
(1888) Scealso) Stone in United Stat~ y Carolene Products Co 304
U S 144 (1938)

3% Adins v Children s Hospital 261 U'S 525 546
The case just cited
B4 West Coast Hatl v Parmsh 300 U'S 379 (1937)
31 See C B Swisher American Constutunonal Development chs 34 and
35 (Boston 1943)
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determinations—those which anse out of the vast bulk of
facts which a regulatory agency often brings into court and
those which anse from the necessity of getting a case de
<ided  State regulation of public utihity rates had been at
one period rendered lugely ‘arcical by the idea that the
courts ought to retry from the ground up administrative
findmgs of fact &t Fimilly whatever the scope of judicial re
view before there 1s any judicial review the admimstrative
remedy must be exhausted ¢

The requirements of due process of law 1 federal de
portation proceedings dictingmsh two categories of cates
If aperson seching admission claims Amerncan citizenship
the d of the ad rative authonties on the claim
made after a fair hearing 1s final @ But 1f a person alrcady
Tesiding 1n the Umited States 1s seized for deportation he
15 entitled to hisday in court on a hke clam® Thede
portation of a resident enemy alien may be ordered sum-
manly under authonty conferred upon the President by
the Alten Lnemy Act of 1798¢

As was indicated earhier the correction of any errors
that may have been committed by a court martial 1n a case
of which 1t had junsdiction 1s for the military authorities
alone ® wherefore the conviction of enemy alien belliger
ents by authonized mulitary tribunals cannot be tested by
awnt of habeas corpus * On the other hand Congress has
no right to subject a discharged serviceman to tnial by court
martial for offenses commtted by him while 1n service but
1t may provide for his trial ina federal court of law o7

The power which the Government exerts when 1t takes The
prvate property for public use

15 called the power of Emunent

61 See J Brand: St Joseph Stocky ds C: USs 298US b,

ee J Brandeis in oseph Stocky ds Co v 38 7

(1936) also Crowell v Benson 285 U'S 22 (1532) 3 Power ol the

National
¢ Myersv B thiehern Sthipbuildiog Corp 303 US 41 (193%) Leve;
v Anderson 326 U'S 219 (154 0 P (1939 Levers Government
6 Upited States v Ju Toy 193 U'S 253 (1905) Kwock Jan Fat v White
253U'S 454 (1929) Shaughnessy v US . 343 U'S 206 (1953)
“NeFuns oy Whie 2895 216 (1o

100 (194!
8 Huatt v Brown 339 US 103 (1950)
:;‘Sls}\n:o&\ Sv E\smt:aglc_} 3;5‘9 us 7‘63 (1950)
mited States ex rel Toth v Quaries 350 U'S 11
v hrucger 3105 470 (1959 2 S 101955 Cf hansells
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When
Property
Taken

THE CONSTITUTION

emment domam  Before the Cival War 1t was generally de-
med that the National Government could evercise  the
power of emunent domawn within 1 State without the con
sent of the State ® (See Article I Section VIII 517} To-
day however it 1s well settled that the Nttional Govern-
ment m7y take property by cminent domun wheneverat
1s necessiry tnd proper  for it to doso m order to carry
out any of the powers of the National Government and
that 1t may n proper cases vest this power in corporatrons
chartered by 1t ®

Property 1s taken generally speaking only when title
to 1t 15 transferred to the government or the government
tales over or assumes to control its valuable uses or when
1 the case of land 1t commits a delberate and protracted
trespass as by the repeated and persistent discharge of
heavy guns across the grounds of a summer resort with the
naturl result of frighteming off the public or the frequent
flight 2t Jow altitudes of irmy and Navy planes over a com~
mercial chiel en farm  with the natural result of destroymg
the value of the property for that use © On the other hand
property 1s not taken stmply becuwse 1ts value declmesin
consequence of an exertion of lwwful power by the govern
ment Thus Congress maiy iower the tanff cheapen the
currency or declare war and so forth and soon  without
having to compensate those who sufler losses as a result of
1ts rction  Nor 1s the destruction of prrvate property by the
Army to prevent 1ts {faling into enemy hands a com
pensable loss *

What 1sa public use ? Listing precedents yielda
broad defimtion of this term in connectron with both the
taning power and the power of emment domain  when
these are exercised by the States and in the case of the

€8 ¢ the present wnter s National Supremay 262263 (N'Y 1913)
€3 hohly US 91 US 367(1875) Calforma: Pac Cunt
127U S 1(1888) Luxtonv No R DBrdg. Co 153US 525 (1894)
®Paited dlates » Gn Faﬁs Mtho 112U S 635 {1339) Poris
mouth Harbor Land & US 260US 327(1922) Unted
States v Causby 328U S 256 (1946) Um(ed Statesv Dickinson 331 US
9 7)

usd
ox v Lee 12 Wall 457 (1871) OmnraCom) Co v US 261US
502 (1923) United States v Caltex 344 U'S 149 (1952)
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National Covernment determination of the issue rests with
Congress unless shown to involve an 1mpossibility 7

Just compensation must be determined by an impar-
tial body not necessanly 4 court or a Jury nor necessarily
1n the case of Iind m advance of the taking so long as the
owner 1s guaranteed the opportumty of bewng heard sooner
or later but not too late on the question of value™
Theoretically what the term sigmifies 1s the full and per
fect equivalent 1n money of the property taken 4 the meas
ure whereof 1s the owners loss not the governments
gan? More concretely where the property taken has a
determinable market value n other words what a
wilhng buyer would pay 1n cash to a2 willing seller * that
15 the measure of recovery 77 which may reflect not only
the use to which property 1s currently devoted but also
that to which 1t may be readily converted 8 Such s the
language of the cases It cannot besud however that the
Court has di played impressive unammty of opmion m
its efforts to apply these principles in cases growing out of
the facts of World War 1[ 7

To s/hich branch of the National Government 1s the Wiich
duty to render yust compensation add d? Undoubtedly Dt

to Congress smnceit alone has the power to appropriate the Clause
Bumnds

7 Green v Frazier 253U S 233 (1920) Umted States v Geftvshurg
Elec R Co 160US 668 (1896) United States exrel TVAv Welch
WU 548 551 (1946)

73 United States v Great Falls Mfg Co 112 U'S 645 (1884) Bauman
v Ross 167 U'S 548 (1897) Bauey v Anderson 326 US 203 (1945)
Where land 15 taken by the United States under the ement domam
powner without compensation proceedings the owner may under the
Tucker Act bring swit for compensation in the Court of Claims ormna
du trict court sithing as a court of clams United States v Great Falls Co
above Jacobsy US 290 U'S 13 (1933)

7€ Monongahela Nav Co v US 148 US 312 326 (1893)

75 Unsted States v Chandl 1 Dunbar Co 223U'S 53 (1917)  Unted
States ex refl TVA v Powelson 319U'S 266 281 (1943

7 United States v Miller 317 U S 369 374 (1943) Cf kamball Laundry
Co » US 338US 1 (1549)

77 Umited States vy Powelson 319 U'S 266 275 (1943)

78 Boone Co v Patterson 98 US 53 (1879) McCandlessv US 298
US 342 (1936)

7% Cf United States vy Fehin & Co 334 U'S 624 (1948) United States
» Cors 337U S 325 333 (1949) United States v ‘Toronto Nav 8
(\{9%0)396 (1949) Umited States v Commodities Tradirg Corp 319 U'S 12t

225



‘The Consty
tutional
Requisites
of Trial

by Jury

THI CONSTITUTION

manes for the purpote Rut this dors not imply that Con
rre<t must in o all anstinces have authonzed tle tilirg
the fi st place Thus i prwire upon 4 seizure of \merican
owned property by 2n Amertean miltary commander op-
cratine i Mexico dunmne the Mewcan War  the Court
<id that of the cxirencies of war clevely warranted the act
the Covernment wis  bound to make full compensation
but the officer 13 not 1 trespisser * dnctrine whichat re
terated years hater with respect to a stnular tiking n the
courst of te (inv War®

AMENDMTINT VI

In 1ll cniminal prosecutions the 1ccused shall enjoy the nght
to 1 specdy 1nd public tria} by an impartial jury of the state
and district wheremn the enime shall have been commtted
which district shall have been previously ascertuned by law
and to be snformed of the nature 1nd cause of the accusa
tion to be confronted with the witnesses agamst him to
hve compulsory process for obtaning witnesses in his fa
vor 1nd to have the assistance of counsel for hus defense

Such trial 18 by 1 jury of tuelve who e verdict of guilty

or not gwlty must be unamimous to convict or acquit?
At the common law the court was judge of the law and
the jury was judge of the facts nor could either call the
other to nccount for sts determinations within its proper
sphere ® In actual practice nevertheless the judge had
great freedom in advising the jury as to the ments ofa
case the weight of the evidence the rehabiity of wit
nesses and so on 3 And while this feature of jury tnal too
15 an element of the mstitution asit is embodied n the

8 Mutchell v Harmony 13 How 115 (1852)

81 Unuted States v Russell 13 Wall 623 (1871) See also note 70 above
and United States v Pewee Coal Co 341 U'S 114 (1951)

1 Maxwelly Dow 176 U'S 581 (1900) For the history of the jury see
J B Thaver Prelimnary Treatise on Evudence ch 2 (Boston 1893) A
W Scott fumdamentals of Procedure ch 3 (New York 1922)

Coke Co Lit 155b Bushell s Case (1670) Thayer opcst 166-169
3tbid ch 3 pasmm  Thayer declares it impossible to concene of
Jury tod existing 1t any stage of English history i a form that  would
without from the jury the assistance of the court n dealing with facts
Tral by jury mn such a form as that 1s not trral by jury in any hustors
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Constitution  a federal judge must always mahe 1t clear
to the jury that the final determination of all matters of
fact rests with the latter and that his remarks on such mat-
ters are advisory only ¢ The night to trtal by jury may be
waved as to any offenseS while except by allowance of
Congress 1t does not extend to petty offenses® The nght
1s claimable i the District of Columbia? and . mcor~
porated  terntories® but bewmg a night rooted mn Anglo
Amenican  junsprudence rather than a  fundamental
nght® 1t 15 not claimable without spemfic donation by
Congress n  umincorporated’ territortes 1 Nor1s 1t claim
able by Amenican citizens residing or temporarily sojourn
1ng abroad wherefore laws enacted to carry into effect trea
tie, granting extraterntonal nghts were not rendered
unconstitutional by the fact that they did not secure to an
accused the night to toal by yury
A speedy trial  means a reasonably speedy trial and
the right to 1t may be secured by the writ of habeas corpus
Public trial  does not mean one which takes place under
the eye of the movie camera nor tven one to which the
public at large 1s admitted It 13 enough 1f representatives
of the public and especially friends of the prisoner are
admitted in order to see that justice 1s done
An tmpartial jury  must ordinarily represent a cross-
section of the commumty but it does not have to contan
representatives of the class to which a defendant belongs
In implementing the Fourteenth Amendment Congress
has cnacted only that no person shall be disqualified for
jury service on account of race color or previous condi-

sense of the words  Jid 188n  The yury works well 1n England because
the bench 1s stronger than the bar W S Holdsworth  Some Lessons from
Our Legal History 85 (New York 1928)

4Querctay US 289 U'S 466 (1933) See also Glasserv US 315U S
60 (1942) for an informative opition touching several constitutional aspecis
of a cnmmal tral ina federal court

SPattonv US 281US 276 (1930)

®Schicky US 195U S 65 (1904)

7 Callan v Wilson 127 U'S $40 (1883)

S Rasmussen v US 197US 516 {1505)

°Twinngy NJ 211US 78 (1908)

19 Balzacy Porto Rico 253 U'S 298 304 305 (1922)

1 fnre Ross 140 U'S A53 464 (1891)
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Indefinlte
Charpes and
Tllegal Pre-
sumptions

THI CONSTITUTION

tion of servitude and the Caurt has expressed its extreme
seluctance to amend thisstatute 32

* State and disteset The jury must be drawn from the
vicinige of the erme st beng assomed that thes walt ordt
nanly be the residence of the 1ccused, who will thus be
gurwnteed v trial by fus neghbiors  But m modern conds
tions the wicnage of the cnme may runover and beyond
the boundanes of scvernt States while persons charged
with conspiing to violate the Jans of the United States
or to defraud the NMations] Gosernment 1may be dragged
ta the remotest parts of the Union on account of something
done there by somcbody else?®  Morcaver for offenses
agunst federn] Iws not committed within any State Con
gress has the sole power to prescnnbe the place of tnal
such an offense 1s not Iacal and may be tned ot such place
as Congress m1y designate 1

Mature and crase of the accusation That s to say
the law must fusnish 1 reasonably defimite standard of guait ¥
Applying the sense of this requrement 1n mteérpretation
of the ‘due process clause of the Iourteenth Amendment
the Court in 1939 srt aside t New Jersey statute which
penalized  gangsters  but Jater upheld a Minnesota statute
which authonzed proceedings agamn t  psychopathic per-
sonalittes  In the latter ca » the material term had been
closely defined by judictal mterpretation m the former
1t had not ¥*  Statutes prohibiting the coercion of employers
to hire unneeded emplojees’? establishing  munmmum
wages and mavmum hours of service for persons en
gaged 1 the production of goods for interstate commerce 1
or forbddmg undue’® of  unreaconable restrmnts of
tmde" havc been held to be sufficiently defimte to be

322U S 261 283 284 (3947) Srr alsn United States v

\Vood 299 U s 123 (1936} alse Hernandez v Texas 347 US 475 (1959)
13 See Unuted States v Johnson 323 U S ‘J (1944) VS Code tst 18
§88 and ¥ Holmes dis enting 1n Hyde v US 225 U'S 347 a1 334 (1913)
Wiones v US 137 US 20221 us%) United States v Johason,

above

15 United States v Cohen Grocerv Co 255 U'S 81 (192)

18 Lanzetta v 306US 451(1939) Mun sota v Probate Court
309 U S 270 (1940)

37 Unted States v Petnllo 332U S 1(1947)
18 Umted States y Darby 312U S 100 125 (1941)
¥ Nashv US,229US 373 (1913)
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constitutional Nor 15 a provision of the Immigration Act
whnch mahes 1t @ felony for an alien agawst whom a speci-
fied order of deportation 15 pending to willfully fail or
refuse to make timely application 1n good faith for travel
or other documents necessary to his departure, void on
its face forindefimteness #

Recently a very difficult aspect of this problem was pre
sented but not defimtely settled m Screws. v Umted
Statcs?  There State law enforcement officers had been con-
victed of violating Section 20 of the Tederal Cniminal Code
which makes 1t an offense against the Umited States for
anyone acting under colour of any law willfully to deprive
anyone of nights secured by the Constitution of the United
States® The mdictment charged thatin beating to death
aman whom they had just arrested these officers had de
prived lum of hfe withoud due process of law  The de-
fendant claimed that the statute thus applied was uncon-
stitutional becwse due process of law  was too vaguea
concept to supply an ascertainable standard of gumlt A
narrow majonty of the Court ordered the case to be retried
ona closer construction of the statute Subsequently in
Wilhams v United States 3 1t was held ngam by a sharply
divided Court that Section 20 did not err for vagueness
where the indictment made 1t clear that the constitutional
nght violated by the defendant was immumty from the
use of force and tiolence to obtain a confession and this
meamng was also made clear by the trial Jndges charge
to the jury 28

Confrontation While the cimmal law often permts
evidence offered agamst a defend to be 1

2 US Code it 8 §156(c)
1 United States v Spector 343 US 169 (1952)
2 325US 91 (1945) 23US Code ut 18 §242
(195:,34 US 97 (1951} Seenlso Kochleret of v US 342US 852

the

5As to what a deiendant s entitled to expest of an indictment
the way of informing him of

he nature of s offense see Umited States
v Crukshank 92 US §42 544 558 (1876) Burtonv US 202 US 344
{1906) Potterv US 155US 438 444 (1894) Rosen v US 161 US
29 40 (1896) The Constitution does not require the Government to
furnish a copy of the indictment to an accused Umted States v Van Duzee
140U B 169173 (1891) A conviction based on a forced confession 1s of
course invahd see Herman v Claudy 350 U'S 116 (1956)
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by gor =pinesta badhi f antier etem @ alvagabe
A taler 3l eonmatr 4 between tle firty poel anf tle
facr g e ) A ratter attawhich the Supeeee ot
thefrafp t e tnt e Qiegroce oy v Thutftwas
fey alte for Contr s 0 teprie My a ¢ fendint dis
eovetnlto be jatta po muna oloptim Caglla meths
Purtrd of {ovies Ot Pe Lad ror obtancldt t' o L%
iyl itrpo tation ¥ Converely  the ¢ a1 0o such ratinml
co reennn between the gotte won al a ficerrm by 1 peeson
wro 13d teen § evinnsly eomvirted of a crime of vintopee
and the pre umption thyt he bl obtunel the Grevm 1
siohittonn ol the Turitms Aet ¥ And cecently the Court
Yehban 1 mueh discvssed caee 10 which § B reports fur-
nehed sane of the evidsnce pun 1n wccuced that i the
fovernment exercieed iy privtkves to withl ol the reports
n the public interest the enminil action must be di
myssed ¥4 At present 3 Congressions) committee s endes
orng to draught legishition designed to reconctle 3n ac
cused s nght to be  confrorted with the witnesses agurst
m® wth the night of the government to prevent the ey
cerstionof 1 BT files

Compulsory process for obtuming witnesses  Thisnght
siclds to the right of the National Government to protect
sts mslitary secrets 37

sAsastance of Counsel By sirtue of thys provision

counsel must be furnished to 1 andigent delendant n 1
fedesnl coutrt 1n every case  whatever the ctreumstances
Prosecutions 1n State c¢ourts arc not subject to this fixed
requurement 8 The night to counsc) was beld to have been
siolited where over defendants objection the Court e
quired hts counsel to represent 1 co-defendant who ¢ in
terest was possibly tumical to his** lhewise where a tral

26yccffemy US 268U S 178 (1925)

M Totv US 319US 463 (1943} of US Code 1t 1S §902 () For
State peaal legisfation held to embody presumptions of guilt which violated
the duc ,pwcm clause of Amendment XIV see 279 US land 639
(1979 and 334 U'S 183 (1952

2 ackey US dad ¢ June 3 1957

<70 United Sta es v Reyoolds 345U S 3 (1953)

Wrostry I INUS 134 (1947)
2 Glassery US 3SUS 60(194.)
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yjudge deaded without notice to defendant and i lus ab-
sence that the latter hid consented to be represented by
counsel who also represented another defendant 1n the
same cace® Thenght m1y be winned by one whose educa
tion qualifies lam to make n antellipent choice® The el
tion between an accused and his councel 3s a confidential
one and commumcations between them may not be di
vulged 1n court 32

AMENDMINT VIIE

In suits 2t common las where the value in controversy shall  Swts at
exnceed twenty dollars the nght of tnal by jury shall be pre Common
served nd no fact tnied by 2 jury shall be otherwise re ex Law
amined 1n any court of the Umited States than according to
the rules of the common hw

‘The primary purpose of tlus amendment was to preserve
the histonc hine separating the province of the jury from
that of thejudge smenil cases without at the same time
preventing procedural 1mprovements which did not trins
gress this hne Fluadating this formula  the Court has
achieved the following results It is constitutional for a
federal judge 1nthe course of tnal to express his opmion
upon the facts provided all questions of fact are ultimately
submtted to the jury ! to call the jury s attention to parts
of the evidence he deems of specral importance being
careful to distinguish between matters of law and matters
of opmion 1n relation thereto® to inform the jury when
there 1s not sufficient evidence to justify a verdict that such

3¢ United States v Hayman 342 U S 205 (1952) Other recent cases tllus

trative of the night 10 counsel are Chand'er v Freytag 348 U'S 3 (19.

54)
Massey v Moore 348 U S 105 (1954) and Gniffin ef al v Illinois 351 U S
12 (1956)

M Adams ¥ US 317US 269 (1932) 32 Cooley Principles 319 324
—_—
1 Vi ksburg & Railroad Co v Putnam, 118 US SJS 553 (1886) United
States v Re:\dmg Raitroad 123 U'S 113 114 (18 (159
318 US 54 where are cited Casver » ack otal 4
Pel l 80 (1830) Magnizcv Thompson 7 Pet 348 390 (1833) Mltchell
rmony 13 How 115 131 (1852) Transportation Lin. v Hope 9
U S 297 302 (1877)
v Dunn 14 Pet 322 327 (1840)
6 U'S 51 99100 (1895) Pleasantss Fant 22 Wall
116 121 (1875) Randallv Balimore & Ohio RR Co 109U'S 478 482
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13 the case ¥ to disect the jury after plantiffs case 1s allin
to return a verdict for the defendint on the ground of the
msufficiency of the evideace S to sot aside a verdict wluch
1n Js opinon 15 agawst the law of the evidence and order
2 pew trial® to refuse defenlant anew tral on the condt
1o, accepted by pluntyff that the latter renit 2 portion
of the damages 1warded him? but not on the other hand
to deny plamtiff a new tnal on the comverse condifion
although defendant accepted 1t? I'rom this pomt on, the
hne 1s not aluays easy to trace In general the Court has
held that federal courts of appeal must remand for retrial
cases i which they reve se the verdict of a lower court
and may not substitute a judgment of therr own on the
ments although more recent cases som what mutigate this
rule which obviously favors the law s delav ®
Liouted The amendment governs oaly courts which sit under the
Appheation authority of the Umited States® ncludmg courts i the
of the ternitories and the District of Columbia ¥+ Jt does not apply
Amendment to a State court even when 1t 15 enforcing a night created
by federal statate! ‘atenally it1s lomted to nights and
remedtes peculiarly I=galin therr nature ! the term  com
mon law being used m contradistinction fo suits i which
equitable nghts alone were recogmized at the tune of the
(1883) Mc:h:m» Vab:mme 145U S 611 625 (18)’) Caught:m v Bige
164 U'S 301 (1896)

STrenk Aig Co v Standard Steel & fron Co 137 U § 674(1895) Ran
dalty Baltimore & Ohio R R Co 103 U'S 478432 (1883) and cases there
cited

o Capital Traction Co v Hof 173US 1 13 (1899

Arkansas Land & Cattle Co_v Mann 130 US 69 74 (1889)

8§ Pimuck v Schredr 203 U'S 474 476478 (1935)

sSlocum » N Y Life Ins Co 2*30535;(!913) Dumick & Schiedt
above Balnmorc.!’cCo Lmne v Redman 7985 US 653 (1935)

Wpearson v Yewdsll 95 U'S 294 296 (1877} See alm Edward! » £
hotr 2} Vail 512 557(!874) Justices v US ex re/ Murry 9 Wail 274
277 (1870) Walkers_Ssuvinet 92U'S 00 (1870) St Lows & K € Land
Co » kansas City 241U S 418 (1946)

1 }\e‘b terv Red 1f flow 437 460 (1851) Kennon v Gilmer 131 US

2 28(1889)

32 plinneapolis & 3t L R Co v Bambols 231 US 211 (1916} wheh
smohed th Federal Employ rs Luabdity Act of 1908 The ruling t1 fol
land i four other cases in th sam  volum  See 542 24 261 485 and

" Sha Iy r Thomas 18 How 253 262 (1856)
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frammg of the amendment!* Nor does 1t apply to cases
m admiralty and mantme junsdiction n which the trial
15 by a court without a Jury 3 nor to smts to eaforce claims
agamst the United States 1° sior to suits to cancel a naturalt
zation certificates for frand ' to orders of deportation of an
alen # to swmts under the Longshoremens and Harbor
Workers Compensation Act?® In short the Court 1 1ts
application of the amendment has followed the historc
pattern of the common law

AMENDMENT VIII

Lxcessive bail shall not be required nor excessne fines 1m
posed nor cruel and unusual punishments inflicted
The Supreme Court has had little to say with reference to
excessive fies o basl In an early caset held that it had
no appelfate junisdiction to revise the sentence of an m
fenor court even though the exces wveness of the fine was
apparent on the face of the record! Nearly one hundred
and twenty years Jater however 1t ruled that bail must not
be excessive that its purpose was to mabe reasonably sure
of & defendant s appearance for tral but not so heavy that
he could pot give 1t and thereby secure his hiberty for the
purpose of preparing his defense 1a

The ban agamst cruel and unusuyal punishments has
vecerved somewhat greater attention In Wilkerson y Utah?
the Court observed that  difficulty would attend the ef
fort to define with exactness the extent of the constitn
tional provision shich provides {hat cruel and unusual

1t
US“ fi?",“;;"(ﬁ?}f)‘"d 3Pet 433 447 (1830) Barton v Barbour 104

arsons ¥ Bedford above  Wanng v Clarke 5 How 441 465 (1847)
S"‘glio The Sarah 8 Wheat 390 391 (1823) and cases there cued

! Elrathy US 102 US 436 430 (1880) See afzo Gah
US 39S 372 388 (1543) s oy

Diynav US 231 S 927 (1914)

18 Gee Wah Leey US 25 F (2nd) 107 (1928) cettionan deqred 277
US 603 (1928) Tiler &S Co Diamond Iron Works 270 Fed 4°9 (1921)
cerfionarf demed 256 U'S 691 (1921)

s Crowelf v Benson 285 US 22 45 (1932)
* Exparte Watkins 7 Pet 563 $74 (1832)

2 Suack y Boyle 342US 1 (1951)
B95 US 130 (1879)
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THE COANSTITUTION
putishments shall not be snflicted  Dbut that it was  sife

to affirm thit punishment of torture and 1l others 1n
the same line of unnecessary cruelty are forbidden by that
Amendment 3 but that shooting 23 1 mode of execut

g the death pemalty was not cruel and unusual within
the antention of the mendment Thurty years Iter 2
divided court condemned a Philippme statute prescribing
fine and smprisonment of from tuelic to twenty jers for
enterng 1 bnown false statement 1n a public record on the
ground that the gross disparity between thus punishment
and that imposed for other more serious offenses made 1t
cruel and unusual and as such repugnant to the Bill of
Rights* But no constitutional infirmuty was discovered in
1 measure punishing 1s a separate offense exch act of plac-
ing 2 letter in the mails i pursuance of a single scheme te
defraud ® Nor was 1t cruel and unusual pumshment n
the opimon of a dnided Court, to subject one convicted
of murder to electrocution after an tcaidental fallure of
equipment had rendered ~ previous attempt unsuccessful ®

AMENDMENT IXN

The enumeration 1n the Constitution of certain rights shall
not be construed to deny or disparage others retamed
by the people

Rights Ante  In other words there are certam nights of so fundamental
riorto the a character that no free government may trespass upon
Constitutrion them  whether they are enumerated in the Constitution or
not * In pomt of fact the course of our constitutional de
velopment has been to reduce fundamental nights to rights
guarantecd by the sovereign from the natural rights that
3hd 135 4Weemsy UJS 217 US 349 371 389 (1910)
5 Donaldson v Read Magazine 333 US 178 191 (1948)
6 Lowstana v Resweber 329 US 459 (1947)

1See the language of J Chase 1n Calder v Bull 3 Dall 386 387 389
(1798) al.m of I Muller for the Court 1a Savings and Loan Asso v Tope
ka 20 Wall 655 662663 (1874) We accept appellant s contention that
zhe nature of political rights reserved to the people by the Nith and

‘enth Am ndments are [sic/ mvolved The right claimed as mviolate may
bc stated as the right of a cmzm to act as a party officral or worker to
further hus own political views Reed for the Court m Umited Public

e~ Workers ¥y Mitchelt 330US 75 94—95 {1947y
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they once were—a development reflected especially in the
bistory of the due process of law clause

AMINDMENT M

The powers not delegated to the Unted States by the Consty
tution nor probubited by 3t to the States arereserved to the
States respectively, or to the people

The Tenth Amendment was intended to confirm the un  Reserved
derstanding of the people at the time the Constitution was Rughts of
adopted that powers not granted to the United States were the States
e erved to the States or to the people It added nothing versus
to the instrument as ongmally rahfied 1 That this Natomal
provision was not concerved to be a yardstich for measuring Supremacy
the powers granted to the Federal Government or reserved
tothe States was clearly indicated by its sponsor James
Madison n the course of the debate which tooh place
while the amendment was pending concerning Hamilton s
proposal to establish a national bank He declared that

Interference with the powers of the States was no const
tutional eniterion of the power of Congress If the power
was not given  Congress could not exercise it 1f gawven thev
might exercise 1t although 1t should interfere with the
lans or even the Constitutions of the States * Nevertheless
for approximately a century from the death of Marshall
until 1937 the Tenth Amendment was frequently mvoled
to curtail powers expressly granted to Congress notably
the powers to regulate interstate commerce to enforce the
Tourteenth Amendment and to lay and collect taxes

The first and logically the strongest effort to set up the
Tenth Amendment as a humtation on federal power was
direcfed to the expansion of that power by virtue of the
necessary and proper clause In McCulloch v Maryland 3
the Attorney General of Maryland cited the charges made
by the enemies of the Constitution that 1t contatned
a vast vanety of powers lurhing under the generality of 1ts

1United States v Sprague 282 U'S 716 330931

11 Annals of Congress col 1897 (1791)
34 Wheat 316 (1819)
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within 1ts sphere 1s independent of the States * In 1939
Collector y Day was expressly overruled ®

Outside the field of taxation the Court proceeded more
hesitantly A year before Collector v Day 1t held 1nvald
except as apphed mn the Distnct of Columbta and other
areas over which Congress has exclusive authority a federal
statute penalizing the sale of dangerous illuminating oils??
1t did not however refer to the Tenth Amendment In
stexd it asserted that the express grant of power to
regulate commerce among the States has alway been un
derstood as ltmtted by its terms and as a wvirtual denal of
any power to interfere with the internal trade and business
of the separate States except indeed as a necessary and
proper means for carrying into execution some other power
expressly granted or vested ! Simlarly 1n the Employers
Lrability cases' an act of Congress making every carrier
engaged 1n interstate commerce liable to any employee
mcluding those whose activities related solely to interstate
activities  for injuries caused by neglgence was held un
constitutional by a closely divided court without exphcit
rehance on the Tenth Amendment At last however m Judicial
the funous case of Hammer v Dagenhart 3 a narrow major Amendment
ity of the Court amended the amendment by inserting the of the
word expressly before the word delegated and on thus Tenth
basis ruled that an act of Congress which prohibited the Amendment
transportation of cluld made goods in interstate commerce
was not a regulation of commerce among the States but
an mvasion of the reserved powers of the States

Durnng the twenty years followmng this deca 1on a vartety
of d to regulate activities  di
rectly or induectly were held void on simlar grounds
Exase taxes on the profits of factories in which child  labor
was employed 1 on the sale of gran futures on marhets

®11Wall 124(1871) # Gravesv O heefe 306 US 466 (1939)
19 Uguted States v Dewatt, 9 Wall 41 (1870) U 1bid 44

132070 S 463 (1908) Seealso Rellery US 213 US 138 (1909)
13 247U S 251 (1918)

1 Bailey v Drexel Furmture Co 259 US 20 36 38 (1922)
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which failed to comply with federal regulations® on the
<ale of coal produced by nnn members of a coal code estab
hished as 1 part of a federal regulators scheme * and a tax
on the processing of agricuitural products the proceeds of
which were pad to farmers who complied with production
hmitations 1mposed by the Federal Government ¥ were all
{found to imvade the reserted powers of the States And m
Schechter Poultry Corporation v United States!® the Court,
holding that the commerce power did not extend to local
sales of poultry brought from without the State mmvohed
the amendment 1n support of the proposition that Congress
could not regulate loctl matters which affected interstate
commerce only directly The mamtenance of this rule
sard Chuief Justice Hughes was essential to the maintenance
of the federal system atself 1
On the other hand both before and after Hammer 1+
Dagenhart the Court sustained federal laws penalizing the
nterstate transportatron of lottery tickets ¥ of women for
immoral purposes ! of stolen automobiles  of tich infested
cattle 3 of prison made goods * Thus with some sacnfice of
consistency 1t still has managed to be always on the stde of
the angels
At last 1n 194] the Court came full circle 1 its expost
tion of Amendment X  Having returned to the posttion of
Trumph of John Marshall four years earlier when 1t sustamed the So
the Suprem cial Security?® and Nattonal Labour Relations Acts 26 1t ex
acy Clause plicitly restated Marshalls thesis in upholding the Fair
Labor Standards Act in United States + Darby 7 Speaking
15 Hill v \Vallzce 259 U'S 44 (1922) See also Trusler v Crooks 269
Uséaﬁre:v Carter Coal Co 293 US ,38 Q936)
17 Umted States v Butler 297 U S 1 (1936)
18295 U'S 495 (1935) A9 fhid 529
¢ Champron v Ames 188 US 32! (1903)
1Hokev US 227US 308 (1913)
Brooksv US 267US 432 (1925)

23 Thoraten v US 271 US 414 (1926)

4 Kentucky Whip & Collar Co ¥ Ilinots CR Co 299 .S 334 (1937

25 Steward Machine Co v Dawis 301 US 548 (1937) Hehenngy
Davis 301 US 619 {1937)

38 Nauonal Labour Relations Board v Jones & Laughlm Stee! Corp

301 US 1(1937)
7312 US 100 (1941) See also Untted States v Carolene Products Co

304 US 144 147(1938) Casev Bowles 327U S 92 101 (1946)
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for a unanmmous court Chief Justice Stome wrote The
power of Congress over interstate commerce 1s complete
1n itsell may be exercised to its utmost extent  and achnow
ledges no hmitations other than are preseribed m the Con
stitution That power can neither be enlarged mor
dimmished by the exercise or non exercise of state power

It 15 no objection to the assertion of the power to regu-~
late mterstate commerce that its exercise 1s attended by
4he same mesdents wineh attend the enerase of the police
pover of states Our conclusion s unaffected by the
“Tenth Amendment which states but a trmsm that all
1sretamed  which has not been surrendered 2 Himmer v
Dagenhart was expressly overruled *

Today 1t1s apparent that the Tenth Amendment does
not shield the States nor their poliical Subdivisions from
the smpact of any authority affirmatively granted to the
Tederal Government It was aited to mo availm Casev
Bowles 3 where a State officer was fotbidden to sell timber
on school lands at a price in excess of the maximum pre
senibed by the Office of Price Administration and when
Cahforma violated {he federal Safety Apphance Act in the
operation of the State Belt Railroad as 1 common carner
n interstate commerce 1t was held liable for the satutory
peaalty 3t Years earlier indeed the Samtary District of
Chitago was enjoyed  at the smt of the Attorney General
of the United States from diverting water from Lale Michy
ganm exces of a specrfied amount  On behalf of a unany
mous court Justice Holmes wrote This 1s not a contro
versy among equals  The Umited States 13 asserting its
sovereign power to regulate commerce and to control the
navigable waters within its yunsdiction There 1s no
question that this power 15 superior to that of the States
toprovide for the welfare or nece sites of therr inhaby
tants # Simlarly  unde- its superior power of emnent

£312U'S 100 113 123 1
U'S 330 363 (1945) 24 (194 See also Bersandezy Waener 336

S3RUS atiley?
13INTUS 92 102(1946)
* United States v Calf 27 U'S 175 (1936)
32 Sanuary District of Chicagoy U S W6 US 405 425 426 (1925)
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domain the Unuted States may condemn land owned by a
State even where the taking will interfere with the States
own project for water development and conservation  Nor
are nights reserved to the States mvaded by a statute which
requires 1 reduction n the amount of a federal grant m
aid of the construction of highways upon farlure of a State
to remove from office a member of the State Highway
Commussion found to have violated federal law by partict
piting m a pohtical campaign 3

Umted States means primarly the political branches
of the Natonal Government but the term may be com
prehensive encugh to 1nclude any authority which was
created by and which rests upon the Constitution as for
mstance the power of amending 1t (see Article V)

States means the State governments and the people
of the States and sometimes the States territorrally Re
cently u case decided by the Supreme Court raised the ques
tion whether the National Government or the coastal States
held title to the onl lands underlying coastal submerged
Jands between low water marh and the three mile limit
Numerous judicial dicta favored the State clarm  but funda
mental principle was on the side of the Umted States and
the Court held with the latter By International Law, sov
ecergnty which includes paramount ownership over tide
water lands 1s an attribute of natronality and so far as
International Law 1s concerned the States do not e«st®

The people means the people of the United States as
constituting one sovereign political community that 1<
the same people who ordained and established the Constitu
tion (see Preamble)

AMENDMENT XI

The judicial power of the United States shall not be construed
to extend to any suit n law or equity commenced or prose

“ Okl:xhom: v Atkinson Co 313U S 508 534 a931)
Oklahoma v US Cwl Service Commussion 330 US 127 M2144
(1947) See also Adams v Md  dectded Mxrch 8 1951 (p 213 above)
33 See Holmes v Jenmson 14 Pet 540 573 576 (1840) Unuted States
v Calf 332U S 13(1947) Cf Sknotecy Fla 313 US 69 78-79 (1941}
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cuted against one of the United State by citizens of another
State or by citizens or subjects of any foreign State
The action of the Supreme Court in accepting junsdiction
of a swit agamst a State by a citizen of another State in 1793,
i Chisholm vy Georgia! provoked such angry reacttons in
Georgia and such anxieties n other States that at the first
meeting of the Congress after this deciston what became the
Eleventh Amendment was proposed by an overwhelming
vote and ratified with vehement speed # The protection
afforded the States by the amendment against suits for debt
extends however not only to tho e istituted by citizens
of another State or the citizens or subjects of a foreign
State but also those brought by the States own atizens
or by a foreign state 3

Otherwise the amendment has proved comparatively in State Offcal
effective as a protection of State Rights agamst federal Immumty
Judictal power  For one thing 2 smit 1s not commenced or
prosecuted against a State by the appeal of a case which
was mstituted by the State itself aganst a defendant who
claums rights under the Constitution or laws or treaties of
the United States® {see Article IIT Section IT %1} Nor
may an officer of a State who 1s acting in violation of nghts
protected by the Constitution or laws or treaties of the
United States claim the protection of the amendment m
asmuch as 1n so acting he loses his official and representa
tive capacity 3 Indeed nowadays the amendment does not
forbid the federal courts from enjoimng temporanly a
State official from undertaking to enforce a State statute al
leged to be unconstitutional until 1t has been determmed
finally whether the statute 1s constitutional or not ¢

On the other hand swits agamnst the officers of a State

szn 419 (1793)

kfurter dnssmnug 1n Larson y Domestic and Foreign Corp

337US 682 708 (1939)

2Hansv La 133 US 1(1890) Monacov Miss 292US 313 (1934)

4 Cohens v Va 6 Wheat 264 411412 (1821)

5QOsbornv B'’kof US 9 Wheat 733 858.859 868 (1824)

‘Lwnm Younsmus 123 (1908) See also Home Tel & Tel c° o

Los Angeles 227 US 278 (1913) Terrace v Thompson 263U

(1923) Alabama Com v Southern R Co 34IUS k23 344(1951)
Georgia R v Redwme 342U S 299 304-305 (1957
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imolung what 1 conceded to be State property or suts
ashing for rehiel which clearly c¢ails for the exercise of of
ficral authority cannot be mamntamed  Thus, i the feading
case of Lowsianav Jumel? 1n which 1 holder of State
bonds sought to compel the State treasnser to apply a stok
ing fund that had been created under an carlier constitu
tion for the payment of the bonds to such purpose aiter a
new constitution had abolished this provision for retinng
the bonds the procceding was held to be a suit agamst
the State  The relief ashed  said the Court  will require
the officers against whom the process s sssued to act
contriry to the posttive orders of the supreme political
power of the State whose creatures they are and to which
they are ultimately responsible 1 law for what they do
They must use the public money 1 the treasury and under
their official control in one way when the supreme power
has directed them to use in another and they must rase
more money by taxation when the same power has de
clared that st shall be done * But mandamus proceedings
to compel a State offiuial to perform 2  mumstersal duty
which admits of ne discretion are held not to be swits
agamst the State since the offictal 1s regarded as acting in
his individual capacity in faling to act according to law?
The immumty of a State from suit 15 a privilege which
1t may waive at pleasure by voluntary submission to suit 1°
as distingurshed from appearing 1n a similar swit to defend
1ts offictals 12 and by general law consenting to suit mn the
federal courts Such consent must be clear and speafic and

7107 US 711 (1883) Seealso Chrstanv Allanic & NCR Co 133
US 233(18%0)

2107US at 721

® Board of Liqgmdation v McComb 92U S 531 541 (1376) This was
& case involving an injunction  but Justice Bradley regarded mandamus
and mujuaction as correlative to cach other 10 cases where the offivial un
lawfully commits or omits an act S.e also Rolston ¥ Missours Fund Com
mussiopers 120 U'S 390 411 (1887) where1t1s held that an imjunction
would lie to restrainy the sale of a radroad on the ground that a suit to
compel a State Offictal to do what the law requires of um 1s not a suit
aganst the State

18 Clark v Baroard 108 U'S 436 447 (1883)
ty Waler Improvement Dist 298 U S 513 531

11 Farsh v State Banking Board 235 U'S 498 (1915) Mussour: v Fiske
256 U'S 18 (1933)
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consent to swit 1n its own courts does not imply a wuver
of immumty to smt 1n the federal courts?? In short 1n con-
senting to be sued the States like the National Govern
ment may attach such conditions as they deem fit
AMENDMENT MII
€1 The electors shall meet in their respective States and vote The Col-
by ballot for President and Vice President one of whom, lege of
at least shall not be an nhabitant of the same State with Electors™
themselves they shall name in their ballots the person So-called
voted for as President and n distinct ballots the person
voted for as Vice President and they shall mahe distinct
Dists of all persons voted for as President and of all persons
voted for as Vice President and of the number of votes
for each which lists they shall sign and certsfy and trans
mit sealed to the seat of the government of the Umted
States durected to the President of the Senate The Presi-
dent of the Senate shall 1n the presence of the Senate and
House of Representatives open all the certiicates and the
votes shall then be counted The person having the great-
est number of votes for President shall be the President
af such number be a majority of the whole number of
electors appointed and if no person have such majonty
then from the persons having the highest numbers not
exceeding three on the list of those voted for as President
the House of Representatives shall choose immediately
by ballot the President Butin choosing the President
the votes shall be taken by States the representation from
each State having one vote a quorum for this purpose
shall consist of a member or members from two thirds of
1he States and 1 majonty of all the States shall be neces
sary to a choice And if the House of Representatives shall
not choose a President whenever the right of choice shall
devolve upon them before the fourth day of March next
following then the Vice President shall act as President
as 1 the case of the death or other constitutional disabili~
ty of the President
12
iR DL DS e cue

Read 322U S 47(1944) K t
05557 (949 ) Kennecott Copper Corp v St Tax Com 327
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%2 The person having the greatest number of votes as Vice

President shall be the Vice President if such number be

a majonty of the whole number of electors appomted

and 1f no person have a majority then from tnc two

highest numbers on the Iist the Senate shall choose the

Vice President a quornm for the purpose shall consust of

two thirds of the whole number of Senators and a majont

ty of the whole number shall be necessaty to a chowce

But no person constitutionally meligible to the office of

President shall be eligible to that of Vice President of

the Umted States
This d which persedes §3 of Section I of
Article 1T of the ongmal Constrtution wasingerted on ac
count of the tie between Jefferson and Burrin the election
of 1800 The difference between the procedure which 1t
defines and that which was Jaid downin the origimal Con
stitution 16 1n the provision 1t makes for a separate designa
tion by the Electors of their choices for President and Vice-
President respechively The final sentence of §1 above has
been in turn superseded today by Amendment XX

In consequence of the disputed election of 1876 Con-
gress by an act rassed m 1887 has laid down the rule that
if the vote of a State 1s not certified by the governor under
the seal thereof 1t <hall not be counted unless both houses
of Congress are favorable!

It was early supposed that the House of Representatives
would be often called upon to choose a President but the
political dision of the country nto two great parties has
hitherto always prevented this except i 1800 and 1824
Should lhowever, a strong third party appear the election
might be irequently thrown into Congress with the result
since the vote would be by States of enabling a small fric
tion of the population of the courtry to chaose the Iresy
dent from the three candidates recewving the highest elec
toral vote The situation obviously calls for a constitutional
amendment

It should be noted that no proviston 1s made by tlus
amendment for the situation wlich would result from a
failure to choose erther a President or Viee Prestdent an
madequacy which Amendment \\ undertakes to cure

1US Code it 3 §17
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The mode of appointment of the Chief Magistrate of
the United States Hamulton wrote in Federalist No 68
15 almost the only part of the system of any consequence
which has escaped without severe censure or which has
recerved the shightest mark of approbation from its op
ponents Hamilton himself did not hesitate to affirm
that 1f the manner of 1t be not perfect it isat least excel
lent bemng designed to guarantee that the choice of Pre 1~
dent should be by ¢a small number of persons emnently
fit to make a wise selection and to averd ¢cabal intngue
and corruption  Actually the so-called College of Elec~
tors -—a college which never meets—had come by the time
that Amendment XII becare a part of the Constitution
to copsist of party manonettes who have never exercised
the least mndividual freedom of choice in crrcumstances that
made their doing so a matter of the least importance m the
world Indeed 1n 1872 the Democratic Electors from three
States automatically cast their votes for the party candidate
Horace Greeley on the very day he was carried to fus
grave
InRay v Blair 2 decided Apnt 15 1952 the Court had
occasion to commeat on the theory of the constitutional
independence of the Elector which 1t did 1n these words
History teaches that the Electors were expected to support
the party nominees Experts 1n the history of government
recogmze the long standing practice Indeed more than
twenty States do not print the names of the candidates for
Electors on the general election ballot In view of <uch
fact, the Court dechned to rule that it was

unconstitu
tional

for one seeling nomination as anElector m a party
primary to announce his chowce for President beforehand
thereby pledging himself

AMCNDMENT \III
STETION 1
Nesther slavery nor involuntary servitude, except as a pumsh
ment for crime whereof the party shall have been duly con-
2343US 214 218219 228 231 (1952)
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victed, shall exist within the Umited States or any place

subject to their jurisdiction
The Mistorical importance of tlus amendment consists i1
the fact that 1t completed the abolition of Aftican slavery
m the United States but that has not been 1ts soleim
portance The amendment 1s not in the words of the Court,
‘a declaration 1n favor of a particular people It reaches
every tace and every indnidual and 1f 1 any respect 1t
commits one race to the Nation 1t commuts every race and
every indmvidual thereof Slavery or involuntary servitude
of the Chinese of the Italan of the Anglo Saxon are as
much withm its compass as slavery or mvoluntary senitude
of the African ?

Peonage Moreover, the words imoluntary servitude have a
Qutlawed larger meaming than slavery * Especially does this phrase

ban peonage  the essence of which 15 compulsery service 1
the payment of a debt 3 Consequently, an Alabama statute
which mnposed a crimmnal labiity and subjected to im
prisonment farm laborers who abandoned ther employ-
ment to enter imnto sumilar employment with other persons
was held to violate Amendment \11I as well as national
legislation  forbidding peonaged So 1t was held 1n 1905
and six years later the Court overturned another Alabama
statute which made the refusal without just cause to
perform the labor called for w 2 written centract oc to
refund the money advanced therefor prima facle evidence
of an intent to defraud and punishable as a cnmnal of
{ense & Subsequently other statutes of like tendency emnanat
g from Southern legislatures have similarly succumbed
1o the Court s conception of mvoluntary servitude ¢

Meantime the Court has had several occasionsto re-
1ect over extended conceptions of involuntary servitude
Thus the demal of admisston to public places such as

3fodgesy U S 208 US § I6-57(1906) Bafeyv Afz 2i3US
2]9 240-’4] (1911

laughter House Cases 16 Wall 36 69 (1873)

’B:u!cyr Ala above at 2
AChatty US 197U 207 (1905) Actof Masch 2 1867 14 St

5 Bauley r Ala. above
§ Unuted States v Rryn fds 235 U.S 133 (1914) Taylory Ga 315
V.S 25 (1942) Poliock v Williams 322 US 4 (1944
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mns restaurants and theatres or the segregation of races
i public conveyances do not fall under the condemnation
of Amendment XITI7 nor do contracts for cerfatn service, Thugs Not
which have from time immemortal been treyted as excep Outlawed
tional although mvolving to a certan extent the surrender
of personal Uiberty® nor does  enforcement of those duties
which individuals owe the State such 15 service 1n the armv
militia onthe jury etc ° Hence a State has inherent
power to require every able bodied man within its Juns
diction to labor for a reasonable time on public roads near
s resid without p 10n ¥ Nor was Mr James
C Petnllo subjected to involuntarv servitude 1n con
sequence of bemng forbidden by the Federal Communmica-
tions Act to coerce compel or constrain licensees under
the act to employ unneeded persons m the conduct of thewr
broadcasting activities 1

SECTION I

Congre s shall have power to enforce this article by appropn
ate legislation

It should be noted that thus amendment n conirast to the
opening section of the Fourteenth Amendment just below
lays down a rule of action for private persons no less than
for the States  In other words it1s legslative in character
as was the Lighteenth Amendment and accordinglv
enforcing 1t Congress may enact penalties for the violation
of its provisions by private persons and corporations wath
out paymg any attention to State laws on the same subject?
us‘;gwd Rughts Cases 109 U'S 3 (1883) Plessy v Ferpuson 163 US 537

% Robertson v Baldwin 165 U'S 275 282 (1897)

® Butler v Perry 240 U 'S 328 333 (1916) See also Arvery US (Sele
ctive Draft Cases) 245U S 366 390 (1918)  Work or fight laws such as
States enacted durtog World War 1 which required male residents to be
<mployed dunng the penod of that war were sustaned on simlar grounds
as were mumicipal ordinances ¢nforced duning the depression which com
pelled indigents physically able to perform manual labor to serve the

i Slw;l m;:’ ompensatio as‘ B\' .””;5 of rccew;?hg financial
asestance State » McClare yoe 265 Commonweai Paoh
292 Mass 229 198 N E 256 (1935) v ot

1 U shiny Beeto 312 U'S 1 947

& tates v Petnllo 332U S 1 Act of 1:

as amended April 16 1946 US Code ut (47 §506 of June 19 1954
1Chyatty US 197US 207 (1905)
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victed, shall exist within the Umted States or any place
subject to therr junsdiction
The historical importance of this amendment consists 1
the fact that it completed the abolitton of African slavery
m the Umted States but that has not been 1ts sole 1m
portance The amendment 15 not in the words of the Court,
a declaration 1n favor of a particular people It reaches
every race and every mmdividual and if inany respect 1t
commuts one sace to the Nation 1t commits every race and
every individual thereof Slavery or mvoluntary servitude
of the Chinese of the Itahan of the Anglo Saxon are as
much within its compass as slavery or mvoluntary servitude
of the African 2
Peonage Moreover  the words involuntary servitude have a
Qutlawed Jargesr meanmg than slavery % Especially does this phrase
ban peonage  the essence of which 1s compulsory service mn
the payment of a debt 3 Consequently, an Alabama statute
which mposed a criminal hability and subjected to m
prisonment farm laborers who abandoned therr employ-~
ment to enter into simlar employment with other persons
was held to violate Amendment XIIT as well as national
legislation forbidding peonaged So it was held i 1905
and six years later the Court overturned another Alabama
statute which made the refusal without just cause to
perform the labor called for 1n a written contract or to
refund the money advanced therefor prima facie evidence
of an intent to defraud and punishable as a cnmmal of-
fense 5 Subsequently other statutes of ke tendency emanat
g from Southern legislatures have simlarly succumbed
to the Court s conception of nvoluntary servitude ¢
Meantime the Court has had several occasions to re
ject over extended conceptions of mvoluntary servitude
Tlms the demal of admssion to public places such as
Hodgesy U S 203 US 1 16-17(1906) Buleyv Alz 219US
219 240-241 (19;1)
2 Slayghter House Cases 16 Wall 36 €9 (1873)

2 Bailey v Ala above
4Clyautr US 197US “07 (1903) Actof March 2 1867 14Stat

' Baleyy Ala  abov,
nited States v Reyu gs 235 US 133 (1914) Taylorv Ga 315
(1941) Pollock ¥ Willams 322 US 4 (194
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ns restaurants and theatres or the segregation of races
m public conveyances do mnot fall under the condemnation
of Amendment XI117 nor do contracts for certam service, Things Not
which have from time immemornial been treated as excep Outlawed
tional although involving to a certan extent the surrender
of personal hberty® nor does  enforcement of those duties
which mdividuals owe the State such as service in the army
milittia on the jury etc ® Hence ‘a State has inherent
power to requre every able bodied man within its jurs
diction to labor for a reasonable time on public roads near
s resid without p tion ¥ Nor was Mr James
C Petnllo subjected to imvoluntary servitude 1n con
sequence of bemg forbidden by the Federal Communica-
tions Act to coerce compel or constramn  Iicensees under
the act to employ unneeded persons i the conduct of their
broadeasting activities 1t

SECTION 11

Congress shall have power to enforce this article by appropn

ate legislation

It should be noted that this amendment in contrast to the
opemng section of the Fourteenth Amendment just below

lays down a rule of action for private persons no less than
for the States In other words 3t1s legislative in character

as was the Lighteenth Amendment and accordingly
enforcing 1t Congress may enact pemalties for the violation
of 1ts provisions by private persons and corporations with
out paymg any attention to State laws on the same subjectt
(1819 gml Rughts Cases 109 U'S 3 (1883) Plessy v Ferguson 163U S 537

e Sy sy s man

ctive Draft Casen) 245 U5 366 330 (ms)s’ Wock or ﬁAgrt‘(f‘ i’;w‘;; s,ﬁf‘;,

States enacted during World War I which required male residents to be

employed during the peniod of that war were sustained on stmilar grounds

as were muncipal ordisances enforced during the depressioy
pelled 1ndigents physically able to perform manu:‘l’ l:ﬂaml:l !vovh;cc?vem{}?g

without asa di of recerving fin:
asuistance State ¥ McClure 7 Boyce (Del ) 26 & v poncal
Miss 29 150 NE 256 aosgy - 0°) 263 Commonwealth v Pastior
:: gulle:d vsl’:rry al vlc
nited States v Petnillo 332U
as amended Apri 16 1936 0 Gode o g+ Rsoaet of June 19 1934

3Clyatty US 197 U'S 207 (1905)
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THE CONSTITUTION

AMENDMENT NIV
SECTION I
The Great All persons barn or naturalized i the United States and sab-
Fourteenth ject to the wnsdiction thereof are citizens of the Umited
Amend States and of the State wheremn they reside  No State shall
ment  mahe or enforce any law which shall abridge the prisileges
or ummuntties of citizens of the United States nor shall any
State deprive any person of life Iiberty or property without
due process of law nor deny to any person within its juns
diction the equal protection of the Jaws
The opentng clause of this section makes national cttizen
ship primary and bState citizenship dervative therefrom
The defimtron it lays down of citrzenship at birth 15 not
however eshaustive as was ponted out in connection with
Congress s power to establish an uriform rule of natural
zation
Subject to the junisdiction thereol The children born
to foreign diplomats i the Umited States are not subject
to the junsdiction of the Umited States and so are not
aitwzens of the United State  With this narrow evception
al] persods born 1n the Unitel States are by the pninciple
of Wong ham Ark Case entitled to clum ctizenship
of the United States?
Judical Re The privileges or immuntties of citizens of the United
peal of the States wete held a the famous Slaughter House cases
Povileges decided soon after the 1oarteenth Amendment was added
and Immu to the Constitution to compromuse only those privileges anu
mtes ymmumties which the Constitation the laws and the treat
Clause ties of the United States confer such a the right to engage
innterstate and foreign commerce theright to appeal in
prope cases to the national courts the right to protection
abroad ctc but not the fundimental nihts  which were
said still to adhere exclusively to State citizenstup 2
Tollowing this hne of rewsorung  which renders the clause
tautological the Court ruled jm 1920 1n Unsted Statesy
\Whee'er ® that the right 1o reside quuetly within the State
169 US 649 (1893)
130‘3? Watll 36 71 77 12 (1873) See also Twaungr NJ 21 US 78 97

3253US 281
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of one s domucile 15 not 4 ght which the National Govern
toent may protect aganst Jotal mobs—planly 3 most anom
alous result  In Hagues Commuttee for industnal Orgam
zation A however m whch 1 jersey City ordinance requir-
10g a permut for any ass mbly 1n the streets paths or pub
hic buildings of the city was held void w2 of the Justices
based their opimuon on thus clwse The privilege and
immunity which they found to be nfnnged was the nght
of worlingmen who are at the same time citizens of the
Unsted States 1o assemble for the purpose of  discusang
their newly acquired rights under the Mational Labor Re-
fations Act and in Ldward» v California four Justices
agreed 1n 1941 that a State cnactment which sought to
exclude from the State mdigent persons from the restof
the Union was s to citizens of the Umted States an
abridgement of therr prvileges and immunities as such®
As a matter of history there can be httle question that 1t
was the intentton of the framers of the clause to transmute
all the ordinary mights of citizenship in a free government
nto nights or national citizenship and thereby in effect to
transfer their regulation and protection to the National
Government ¢

Nor shall any State deprive any person of hfe hberty
or property without due process of law By State 13
meant not only all agencies of State government but those
of local government as well! when acting under color of
official authonty even though 1n a' manner that 1s contrary
to State Jaw®  Whnle i a general way ilns cliuse ymposes
on the powers of the State the sume hinds of limitations
that the correspomding clawse of Amendment V does on

£307 US 496 (1940) ¢f Davisv Mass 167 US 43 {1897y

S314US 160 where the decmon overturning the State statute was
based by a majority of the Court on the commerce clause  For a tem
)p(olr\gry \?\:E up of the pnv‘l:zges }né;‘mmumt;_els c]au;%cf Amendment

W] was Soon guenched ¢ zate v Harve; TS 404 (1935
andﬂM:lddCrA v Ky 303 US 83 (1940) 4 ¢ )
Horace Flack The Adoption of the Fourteenth Am
(Iotns Hopkns Press 1908y 4 " ndment passins

7 Exparte Virgma 100U'S 337 (1879) Yick W
U'S 356(1886) See also Trentony NJ 262 us lﬂl?lg"zjnopkms e
2 United States v Classic 313

US 299 (1941 305 AR
91 (1945) Cf Barney v City of NY m(u 5)4231?55463 s ST
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THE CONSTITUTION

gffect of the powers of the National Government there 15 this €o°
Amendment spicuous difference that 1t does not subject State criminal

XK1Y on
state Cnm
nal Law

procedurc to the detailed xeq\mements which the il
and Srdth Amendments lay upont the Natwonal Government
0 101

mob domination 10 or one 10 which 2 plea of pwlty of
confession Was obtamed {rom the accused by misrepresen”

mamns somewhat uncertam n recent cases the latter more
fewble test seems to have won out? And generally speah-
mg Ha State chooses t0 dispense with any ©f all of those€
ancient muniments of Anglo Saxon Tiberties _indiwctment
by grand jury tral by jury and ymmunty from self @
cnmmahon——the Fou\'teenm Amendment will be found
not to stand 1m the way provt ed the method of trial Pro-
vided guarantees m the )udgment of the Court 2 fair
tnal ®

9 See notes 10 13 below 10 Moofe ¥, Pempsey 261U S 86 (1923),
11 Brown ¥ Miss 297 us 218 (1936) Chambers ¥ Fla 309 us 221
ouUS 530 (1940) Smith ¥ 0 Grady 312 US
craft v Tend 322US 143 (1949 Malioskt ¥ NY 32
401 (1943) ‘Whether 2 confesion of an accused  Was, coerced may be

1eft to the Jury to decrde Sten? NY 246US 156 (1953)
12 powell ¥ Ala 287 us 45 1932) and Avery ¥ la 444
1939) illustrate the care wath which the court wilt at times €0 1nto the
facts of such cases in Betts ¥ ‘Brady 316U S 455 (1942) admded Court

i

found that 2 tate ot requl(ed 1n every case to provnde counsel for an
ndigent defendant "See also G ‘Burke 337 713 180 781 (1949)
Calif 10US, 516 (1889 Maxwell v Dow ¥ 5 581

(1900 Twng ¥ NI MmuUsS 78 (1908) Adamson ¥ Calf 332 USs46
{1947 and Dol pgmcul:my Justice Ca(domswo(ds 1n Palko ¥ Contt

302US 319 (1937
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The *police power 1s the power of the State to pro Judcuat
mote the public health safety morals and general wel Supervision
fare or asit has been more simply and comprehensively of tha
deseribed  the power to govern men and things ¢ Police

Under the present day mterpretation of liberty prop Power
erty and due process of law this power 1s today con under
fronted at every turn by the Courts power of judicial re Amendment
view Same statisties are pertwent i this conmection XIV
During the first ten years of the Fourteenth Amendment
hardly a dozen cases came before the Court under all of its
clauses put together Duning the next twenty years when the
laissez fawre conception of governmental functions was bewmg
translated by the Bar mto the phraseology of Comstitu
tionel Law, and duall hod m the d of the
Court more than two hundred cases arose most of them
under the due process of law clause During the ensumg
twelve years this number was more than doubled—a ratio
which still holds substantially 15

During this later period moreover an ncreasing rigor
was to be discerned m the Courts standards especully
where legislatwon on social and econormic guestions was
concerned Prior to 1912 the Court had decided 98 cases
involving this hind of legislation  “In only siv of these
did the Court hold the legislation uncomstitutional From
1913 to 1920 the Court decided 27 casesof this type and
held seven laws mvalid while between 1920 apd 1930
out of 53 ca.es the Court held aganst the legislation m
volved in fifteen 16

The same result appears from another angle when we
compare an early casen this field of judicial review with
a comparat vely recent one In Powell v Pennsylvama ¥

3 License Cases 5 How 504 583 (1847) See also Charles Ruwer Budee
Co v Warren Bridge 11 Pet 420 547 548 (1837) the Slaughter Honse
Lases cited above mnote 2 Batbier v Conpelly 113 U5 27 (1885) and
scores of other cases

13 Chatles W Collins The Fourteenth Amendment and the States 188
206 (Boston 1912) See afto Benjamun R. Twiss Lawyers and the Constitu
tion How Lalssez Fawre Came ta the Supreme Court chs (1~VI{ (Princeton
University Press 1942)

18 Professor (now Justice) Felix Frankfurter The Supreme Court and
the Public  Forum Juce 1930 p 333

127U S 678 (1888)
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THE CONSTITUTION

decaded 1 1888 the Court sustamed an act prohbiing
the monufactute nd sale of oleomarganne taling the
ground that 1t could mot say from anythmng of which 1t
may tahe judicial cogmizance  that oleamargarme was not
mjunious to the health and that this beng the case the
legishative  determunation of facts was comciusne Thirty
six years later wefind the Court setting aside a Nebraska
statute requining that bread be .odd i povnd and hall
pound loaves on sts own independent finding that the al
lowance made by the statute for shrinhage of the loaves
was too smail Intering upon an elaborate discussion of
the entire process of bread making the Court pronounced
the act unnecessary for the protection of buyers agamst
fraud and essentially unreasonable and arbrtrary ™ In
short the case furm<hes a perfect example of what was
above charactenzed as ‘broad rewiew and thatima con
nection with 1 case which had no apparent wide reaching
unplic itions of any <ort

The Commenting upon {his general development the late
Supreme Professor hales once suggested that attorneys argumng due
Coust as process cases before the Court ought to address the yus
aSuper tices not as Your Homors but as Your Lord hps

{legslature  Similarly Senator Borah i the Senate debate on Mr
Hughess nomination for Chief Justice declared that the
Supreme Court had become under the Fourteenth Amend
ment economic dictator i the Umted states ° and 1o



WHAT IT MEANS TODAY

act 1t must wait for a case to arse underit Yet acaseis
sure to anse sooner or later and under modern practice
sooner rather than later One difference which lawyers are
apt to stress between the pomnt of view of a court exercising
the power of judicial review and an executive exercising
the veto power 1s that which 1s supposed to result from
the doctrine of stare decisis A court 1tissaid 1sapt to re-
flect that a present decision will be a future precedent But
then executives are apt so to reflect too while the fact
1s that 1 the field of constitutional law the doctrine of
stare decisis 1s today very shaky
The really distinctive thing about the Supreme Court Social
considered asa governing body 1s that its makeup usu Phloso
ally changes very gradually so that for considerable inter- phies of
vals 1t will be found to be under the sway of a particular the Justices
social phulosophy  the operation of which m mmportant
cases becomes a matter of farly easy prediction on the
part of those who {follow the Courts work with some care
The Court which set aside the Income Tax Act of 1894 and
which retired the Sherman Act into disuse for some years
by its decision 1n the Sugar Trust case? was alo the Court
which ten years later th Lochner y New York ? held void
as unreasonable and arbitrary an act regulating the hours
of labor in bakeries But another decade and a liberal
court sustamed without apparent effort a general ten hour
law-4 and upheld compulsory workmens compensation
Then from 1920 followed a Court of conservative outlooh
a Court prone to take a decidedly astringent view of all gov-
ernment1l powers exceptits own and to frown upon legis
lative projects whether State or natienal which were calcu
lated to curtail freedom of business judgment [he outlook

21 See Professor Powell s words 1n 32 Columbia Law Review 768 (1932)
alsoJ Brandeis dissuntmg opinion In Burnet v _Coronado Ol and Gas
Co 285U'S 393 405.409 and notes (1932) also J Jackson s opinion for
the Court 1n Helvening v_ Gniffiths 318 US 371 note 52 (1943) also §
Reed s opinion for the Court i Smuth v Aliwnght 321 U'S 649 665
note 10 (1944) also J Roberts 1n the same case atp 669

? United States vy E C koight Co 156 US 1(1895)

23198 US 45 {1905}

3 Bunungv Ore 243 US 426 (1917

¥ New York Central R R Co v White, 243 US 188 (1917)
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THE CONSTITUTION

decided 1n 1888 the Court sustamed an act prohubiting
the manufacture and sale of oleomargarme tahing the
ground that 1t could not say from anything of which it
may tahe judicial cogmzance that oleomargarme was not
mjunious to the health and that this being the case the
legislative determination of facts was conclusive Thirty
six years later wefind the Courtsetting aside a Nebrasha
statute requiuring that bread be sold mn pound and half
pound loaves on its own independent finding that the al
lowance made by the statute for shrinhage of theloaves
was too mall Entenng upon an elaborate discussion of
the entire process of bread making the Court pronounced
the act unnecessary for the protection of buyers agamst
fraud and essentially unreasonable and arbitrary ¥ In
short the case furmishes a perfect example of what was
above characterized as ‘broad review and thatin a con
nection with a case which had no apparent wide reaching
mmplications of any <ort

Commenting upon this general desvelopment the late
Profes or hales once suggested that attorneys arguing due
process cases beforethe Court ought to address the jus
tices not as Your Honors but as Your Lordships ¥
Similarly Senator Borah i the Senate debate on Mr
Hughes s nommatton for Chief Justice declared that the
Supreme Coutt had become under the Fourteenth Amend
ment economic dictator in the Umted states 2° and 1n
the Bread case just mentioned Justice Brandeis dissent
mg charactenized the Court as a supertlegislature  while
sumhie views were expressed by the late Justice Holmes
shortly before hus retirement from the Court

No doubt there was an element of exaggeration n some
or even all of these expre sions—no doubt too 1t would
be rather difficult to indicate svery precisely just wheremn
the exaggeration lay The Court of course has no power
to mtiate legnlation and even before 1t can  seto an

B BmsBakirgCo v Bryan 268 US 503 (1924) See alro Weaver
v Palmer Bros 270 U.S 402 (19.6)

1% \_ American Polical Science Review 241 (1918)

2% New York Times February 12 1930
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act 1t must wait for a case to amse underit Yet acaseis
sure to anse soomer or later and under modern practice
sooner rather than later One difference which lawyers are
apt to stress between the pomnt of view of a court exercising
the power of judicial review and an executive exercising
the veto power 1s that which 15 supposed to result from
the doctrne of stare decists A court 1t 1ssaid 1s apt to re-
flect that a present decision will be a future precedent But
then executives are apt so to reflect too while the fact
isthat 1 the field of constitutional law the doctnne of
stare decists 1s today very shaky 2
The really distinctive thing about the Supreme Court
considered asa govermng body s that its make up usu
ally changes very gradually so that for considerable inter-
vals 1t will be found to be under the sway of a particular
social philosophy  the operation of which i important
cases becomes a matter of fairly easy predictton on the
part of those who follow the Courts work with some care
The Court which set aside the Income Tax Act of 1894 and
which retired the Sherman Act into disuse for some years
by 1ts decision 1 the Sugar Trust case? was al o the Court
which ten years later 1h Lochner v New York ¢ held void
as unreasonable and arbitrary an act regulating the hours
of labor 1n baleries But another decade and a Iberal
court sustained without apparent effort a general ten hour
law® and upheld compulsory werkmens compensation 23
Then from 1920 folloned a Court of conservative outloo}
a Court prone to take a decidedly astrmgent view of all gov
ernmental powers exceptits own andto frown upon legis
latwve projects whether State or national which were calcn
lated to curtarl freedom of busimess judgment The outlook

1 See Professor Powell s words 1n 32 Columbia Law Review 768 (1932)
also J Brandeis dissenting opinion 1n_ Burnet » Coronado O1l 2nd Gas
Co 285US 393 405 400 and notes (1932) also_T Jackson s opinion for
the Court 1n Helvering v_Gnffiths 318 US 371 note 52 (1943) also J
Reed s opimion for the Court 1n Smuth v Allwnght 321 U'S 649 665
note 10 (1944) also J Roberts 1 the same casc atp 669

22 United States v E.C kmght Co 156 US 1(1895)

BIBUS 45 (1505)

 Bunting v Ore 243 U'S 426 (1917)

25 New York Central R R Co.v White, 243 U.S 188 (1917)
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THE CONSTITUTION

of the present Court on the other hand stems from’ the
Constrtutional Revolution  of 1937 and s in general favor
able to governmental activaty at 1Yl fevels In fact smce
1840 the Court has revamped owr Constitutional Law
preity thoroughly 2@

$ g up In Q ¢ of the modem doctuine
of due process of law as reasonable law  judicial review
ceases 1o hme definite  statable Imis and while the ex
tent to which the Court will recanvass the factual justifi-
cation of a statute under the *due process clauses of the
Coostrtution often vartes considerably as  between cases
yet thisis a matter which mn the last analysis depends upon
the Court s own discretion  and on nothing else

Rate and In the fimous case of Munn v Itlinots?? which was de-
Price exded 1n 1876 the Court tuled that the States police power
Regulation extended to the reguiation of the pnices set by brswnesses
affected with a public nterest and 1t later held that
whether a business was of this character depended on e
cumstances  Thus the rental of houses in the City of WaLh

mgton during wartime was held to be such a business as

was the msurance business normally 8 Later however  the

Court wirtually contracted the term to pubbc utibities *

holding as we saw earller that therr charges were subject

to regulation so long as the price fixed by public 2uthonty

yrelded a fair retum on the valueof that which s voed

for the Yenefit of the public {(see pp 3% 35) Then in Neb

26 The closest parallel to recent sweeping changes in the Courts
m mbership s that whah occurred during the two years immediately
following Marshatl s death  when  pew Chief Justice and five new As oct
ae Justices came to the Benck On the  constitutional revolution  which
ensued 1n_consequence see Warren The Supreme Court tn United States
Hutory 11 ch "2 1t should benoted however that the constitutignal
sevofuhion which has tzken place since 1937 was seallv faunched before
any change 1n the Cautts personnel The proof of ths 1s te be found 1
Volume 301 of the Urited States Supreme Court Reports with which st 1s
sptetesting 1o compare Volume X1 of Peters Reporrs exactly 100 years
eatlier See futther the present wnter s Constuational Revolutwon Lid
(Claremont Colleges Claremont 1941}
2Us I3
2% Block » Hish 256 U'S 135 (1921) German Alliarce Co v Lewnts
233 US 3891914
29 Wolf Packing Co v Ctof IndustlRelatians 262 US 522 (1923)
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bia v New York 3 which was decided earlyn 1934 the
Court agam altening 1ts approach laid down the doctrime
that there 1s no closed category of businesses affected with
apublic imterest but that the State by virtue of 1ts police
power may regulate prices whenever 1t 15 reasonably neces
sary fer it to do so 1n the public mnterest and on this basis
was sustamned a New York statute providing for the regula-
tion of milk prices in the State Commencing at the time
on this decision the late Hon James M Beck declared
with some exaggeration however that the Court had

calnly discarded its decisions of fifty years without even
Paymg those decisions the obsequous respect of a funeral
oration # Subsequent decisions further illustrate the new
-outlook 32

During and after the first World War many State legis Freedom of
Tatures passed acts imposing restramnts upon freedom of Speech and
speech press and teaching and learming In dectding the Press
<question whether such measures were within the police
Power of the Court came early to adopt the theory that
word liberty of the Fourteenth Amendment covers such
freedom and hence protects them aganst unreasonable
State Acts A statute forbidding the teaching of subjects 1
any but the Englhsh language was held void as to prvate
schools 38 as was also an act which by requining that all
<hildren attend the public schools particularly forbade their
attending private schools 3% On the other hand the Court
sustaned legistation penalizing advocacy of the use of
violence to bring about social and pohtical changes?
though it later qualified 1ts endorsement with the doctrine
that for a person to be vahdly held under suchan act his
inflammatory words must have come near to inating to
actual violence—the clear and present danger doctrine

NWUS 502 (1934)

Congrz:.rmnal Record March 24 1934 p 5480 (unofficial paging)

¥ Highland Farms Diaty v Agnew 300 U'S_608 (1937) Townsend ¥
Yeom:ms JOIUS 441 (1937) Olsenv Neb 313 US 236 (1941) Federal
Power Comaussion v_Hope Nat lGasCo 320US 591 (1944)

33 Meyer v Neb 262 05550 (19:

34 Prerce v Society of Sisters 26sus

19
(a2 ’5)(nllow v NY "268US 652 (1925) \thncyz Calf 274 US 357
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of the present Court on the other hand stems from * the
Constitutianal Revolution  of 1937 and 1 1n general favars
able to governmental activity at all levels In fact since

1940 the Court has ped our C tonal  Law
pretty thoronghly ¢
8 up In i) of the modern doctune

of due process of law as reasomable law  judicial review
ceases to hame defimie  statable Iimiis and while the ex
tent to which the Court will recanvass the factual justifi~
cation of a statute under the due process clauses of the
Caonstitution often varies considerably as between cases,
yet this 1s a matter which in the last analysis depends upon
the Court s own discretion  and on nothing else

Rate and In the fymovs case of Munn v Ilhinows?” which was de
Price cided in 1876 the Court ruled that the States police power
Regulation extended to the regulition of the prices set by businesses
affected with a pubhe nterest  and 1t later held that
whether a business was of this character depended on air
cumstances  Thus the rental of houses 1in the City of Wach

mgton during wartime was held to be such a business as

was the msurance business normatly * Later however the

Court virtually contracted the ferm to public utiitres?

holding as we saw earlter that thewr charges were subject

10 regulation so Jong as the puce fixed by public authority

yielded 2 farr return on the value of that which 1s used

for the benefit of the public (see pp 34 3§} Then i Neb

2% The clowest parallel to recent sweeping changes in the Court s
memberstup 18 that which occurred dunng the two ycars immediately
foliowing Marshall s death  when a new Chuef Justice and five new Assoct
ate Justices came to the Bench  On the  constitutionat revolution  which
ensued sn conseguence sc¢ Warren The Supreme Court in United States
Hutory 11 ¢h 2 1t should benoted however that the constitational
sevolution which has taken place since 1937 was really launched before
any change 1n the Courts personpel The proof of this 1$ ta be found i1t
Volume 301 of the Umted States Supreme Court Reports with whih 1t 18
nteresting 10 compars Volume X1 of Peter s Reporte cractly 100 years
catlier See further the  present  whter s Comtirutional Revolution Lid
{Claremont Colleges Claremont 194D

ot uS 113

M plock 7 Hursh 256 US 135 (1921) German Aface Co v Lews
MIUS 389 (1914

3 Wollf Packing Co v C'tof Indust] Relations 262ULS $22 (1923)
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bia v New York® which was decided early m 1934 the
Court agam altering 1ts approach lud down the doctrine
+that there 15 no closed category of ‘bustnesses affected with
apublic imterest but that the State by virtue of 1ts police
power may regulate prices whenever it 15 ¢ reasonably neces-
sary fer 1t to do so 1n the public nterest and on this basis
was sustained a New York statute providing for the regula-
tion of milk prices in the State Commencing at the time
on this decision the late Hon James M Beck declared
with some exaggeration however that the Court had
cal nly discarded 1ts decisions of fifty years without even
paymg those decisions the obsequious respect of a funeral

oration % Subsequent decistons further iflustrate the new
ottlook 3

During and after the first World War many State legis~ Freedom of
latures passed acts imposing restraints upon freedom of Speech and
speech press and teaching and learning  In deciding the Press
question  whether such measures were withm the police
power of the Court came early to adopt the theory that
word liberty of the Fourteenth Amendment covers such

freedom and hence protects them agaimnst

unreasonable
State Acts

A statute forbidding the tearhing of sebjects n
any but the English language was held void as to private
schools ® as was also an act which by requining that alj
children attend the public schools particularly forbade their
attending private schools3! On the other hand the Court
d legislation penalizing advocacy of the use of
violence to bring about soctal and pohtical chanpes 3
though 1t later quahified 1ts endorsement with the doctrine
that for a person to be valdly held under suchan act his
mﬁxmmatory words must have come near to mating to
actual violence—the clear and present danger’ doctrine
::ﬁ:gus guzgwm.a S D S
31 Cighiand Farms Bty v Agnew 300 U'S 08 (15??;"59;'&";5‘;‘2
}:tﬁmms 301 US 441 (1937) Olseny Neb 313 U S 236 (1941) Federa)
0‘;’§r Commussion v Hope Natural G’u Co 320U.S 591 (1944)
Meyerv Neb 262 US 380 (1923)
34Pierce v Society of Sisters 268 US 510

10 (1925)

2

un;)(}ulcw v NY 263US 652(1925) Whuney v Calif 274 y§ 357
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borv Swing 4 decided 1n 1941 In the former the Court,
speahing by Justice Murphy set aside an Alabama statute
which as applied by the courts of that State forbade the
peaceful picketing of the premses of anyone engaged wm 2
lanful b In the ances of our times said
the Justice the dissemnation of information concerming
the facts of a labor dispute must be regarded as within the
area of free d that 15 g i by the Constitu
tion #1n the Swing case the same doctnine was apphed
3gamnst an injunction by the courts of Illmois which was
based on the rule of common law of the State forbidding
Tesort to peaceful persuasion through picheting  when
there was no immediate employer employee relationship
The case thus mmplied that the Court would undertake to
fecast the common law of the several States definng the
Purposes for which laborers may strike 1t combmation
without incurning the danger of bewng prosecuted for con
Spiracy 47 But in order to receive the protection of this
new conception of hberty  picketing must not be set m
a background of v olence 4 Nor are continuing represen
tations  unquestionably false constitutionally safeguarded
albeit ~ Little  loose language now and then provided it1s
di soclated from violence 15 a chiferent matter & Lastly
by vvate of five Justices to four a State may not require
labor orgamizers operating within 1ts borders to regster
although as Justice Roberts pomted out for the disenters

other paid orgamzers whether for business or for chanty
could be required to identify themselves while Justice
Jack on added the <uggestion that the decision gasve labor

S312Us8 3

4310 U S a1102, The Thornhill Case was mmmeduately followed by
Cartony Calf 310U S 106 1nwhich a county ordioance was set aside
for the same reason

47 See glso Carpenters and Joiners Union v Rutter s Calceral 315US
722 (1942) The Swingcase and the Cantwell case are interestng as being
the first cases i which the Court ever held a substantive rule of common
law not to be  due process of law  Formerly conformuty with th= common
law was d~emed lz crere de Ja ereme of du~ process Cf Ametican Raid
way Express Co v hy 273 US 269 (1927) and cases there iited This
remarkable feature of the Swing and Cantwell cascs seems to have esczp d
the attention of the Court

48 Mulk Drivers Unton ¥ Meadowmoor Daimes Inc 312U S “$7(19.1)

€ Cafetena Lmployets Unionv Gus Angelos 320 US 293 295 (1943)
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a benefit of 2 sort which the Court has dented to employers
1n Labor Relations C€ases 50
Lammats 0% Tor a buef period moreover strangers 0 the employer
{he Rught were accorded an almost equal freedom of communicd
10 Picket tiont by picheting 51 Gubsequent cases however have rec
ognized that while prck eting has an ingredient of com
munication 1t cannot dogmat\cally be equated with the
con rtutionally prutected sreedom of speech st Wathout
dussent the Court ha> held that 2 State may enjoin picheting
Jesigned 10 coerce the employer 1o violate state law by
refusing to sell 1ce tonon anion peddiers 8 by ntetfenng
with the nght of s employees 1o deade whether oF not to
)omnumon st or by choosing a spectied proportion of s

the conscnption of neutrals by the picketiny of a restatd
ant solely because the owner had contracted for the erec
pon of & pwiding {not connected with the restaurant an
yocated some distance away) by @ contractor who cmpley-d
n nunon men 3 oF the picheting of a shop opem!cd by
the OWRer without employee> to mduce him 1o ob ene
certain closing hours s In this last cas¢ Justice Bhck dis
hngm:hcd fhornhsil ¥ Alabamd and other priot €156
sayIng 1t has never been decmcd an 1bnd:,m(m of free
dom of speech Of press 10 make a course of conduct silegal
merely becaus® the conduct Wwas n part jutiated et dened
or carnied out by means of 1angu1ge erthes spoten written
printe Such an expunstve interpretition of the
comm.\\l\ona\ guarantie> of speech and press would mihe
1t pmchc:dly )mpcsnb‘c ever to enforce 1aws against agree
ments N costramt of trade a8 well 15 many other agreements

A Thomas ¥ Colns ¢ us 513 533 156 (1945)

st Am nean Fed rauon of Labor ¥ gqant 32 ys 3t ann Bakery

ard Pastty Drners ¥ wo! 35U S 762 {194 ) Cafeterd Emnloyect
s 5 <

3)
s Tcam fert Unon? Hanke 339 us 41 414 (1950)
s3 G boney ¥ £ g2 Stora € €0 335US 490 1940)
81 pald g SKIVRE Union ¥ Garamt 37 US 432 (1950
Sty hes Gupenor Coutt IUS 0 (19*0)
w Carpen pUnont Rt ¢ 3 Cafe, 315US 70 18 {32
51 Gibossy ¥ TrpseS03 7 co 36US a0 (UHD

n






110US 536 (1940)

& Jones O
€ o v A 319U S 03 ‘Murdock ¥ Pa 19US 105 1943
ey Sate pa of Educ 5\r parpelt® etol 319US 634
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teachers! If as 1s generally understood one mans right
to swing his fists stops just short of where another mans
no e begms a somewhat similar rule must be presumed
to hold 1n the field of religious activities  As Justice Jackson
sensibly suggested the Court ought to ask 1itself what would
be the effect 1f the right given these Witnesses should be
exerct ed by all sects and denominations % Unfortunately
m United States 3 Ballard (see p 193) Justice Jackson
humself tales leave of common sense to indulge some high
flown doubts that were ewidently suggested tolum bya
perusal of William Jamess The IWill o Believe™ There
15 nevertheless one pomt on which the Court appears to
have achieved umty to wit on the proposition that the
Constitution does not protect people 1n uttering obscene
profane or hibellous words— fighting words —even when

uttered with pious intent
Another matter regarding which the Courts attitude was Clear and
wfluenced by the clear aad present danger formula was Present
1bat of contempt of the court In 1807 the Court speaking by Dange”
Justice Holmes refused to review the convichion of an Contempt
editor for contempt of court n publishing articles and car of Court!
toons criticizing the action of the court ina pending case ™
1t took the position that even if freedom of the press was
protected agamst abnidgment by the State a publication
tending to obstruct the admimstration of justice was pun

wshable 1rrespective of truth In recent years the Court
not only has talen junsdichion of cases of this order but

has scrutimized the facts with great care and has not hesi

tated to reverse the action of State Courts Bridges v Cal-

forma 315 the leading cace Enlarging upon the 1dea that

clear and present danger 15 an appropriate gmde 1n
determining whether comment on pendmg cases can be
pumshed Ju tice Black said Ve cannot start with the as
sumption that publications of the hand here involved actu

allv do threaten to change the nature of legal tmals and

that to preserve judicial impartiality

1t 13 necessary for
©
ps

Douglasv J annet ¢ 319 US 157 180 (1943)
32.US 78 93941

)
M Chaphnshy v NH 315U S 568 (1942)
“2 panerson » Colo 265US 435 BINRUS 252 (1%
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udges contempt powe! Yy which they can clos¢
all channels of public € pre S all matter \ch touch
upon per case: e TOUS therefore 1o the par
ticular utterances e ques an cucumst:mces
of theit pubh 410 etermné hat extent
stantive evit of unf admlmstmt\on of ¥ 1hely
consequen ther the egre! \\kehhood was
suffica tify sW Ty pUmshm u speak o
pehall of four diss€ aber: Justice ¥r alfurter 97
e 11 trade 10 ydeas M the bes
test of truth ¥ {84 the er thought 1o
et 1tself & cepted 1 e petits i the m?
e cannot T 4 mto Tourteent! endmen! ne free
dom of eech & ¢ the Pres ected DY TFast
mendmen’ an the same ¢ read O¥ old means
employ by states curing t im €0 i jus
tace ™ On the whole 7 theless th Brdges case eems
still to be 1aw of the Jand
yrks 208 1naden cestain of th case! o\ e review ed the
(rects a8 WA feat § others e prote n which A urt
public has €f cted M T ent yeATS for those eswre b se the
Forums street he public par as atres of Arseussio! gita
n propae? a drsserntnat Court
had unammous\y sust ined an ordinanc ty © Bos-
ton which ovade that o P 0 1 or upoR any
of the P plic grow mate a7Y ¢ address c 34
cept 10 A ordanc! h ot of he Mayor uoting
with ap al th {ollowing lang the & ciston of
the Ma husett: Supre! dicral ¢ 1
For 1l Tegish abso\un\y aitionally o fornd
ublhic SP ghway ot pubhic P? ore 3t
ninmgerm t the night! of 2 g th ublic tha
for the x of & priv \{ e to ¥ m t] e house
When 10 P pnetm‘y gl terfer 1egstaty ay
end the T ¢ of the P bue to ent the P e place
by putting an © Jedicalion bhe 0 ¥
may také the less step of Hmting the pul e use certalt
1 fbud m w5314 U s 283 284 (1941

18 See pennekam? v Fla 128 US 3 (1546) and Crais¥ Hecht 33
us 367 Q94N
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purposes 77 Be,inning however in 1938 the Court under
the leadership of Chef Justice Hughes ertended Black-
stones condemnation of cen orship to a mumcipal ords
nance forbidding any distubution of cweulars handbills
advertistg or literature of any kand within the aty hmts
without permission of the oty manager ® and ten yeass
fater an ordmnance forbidding the use of sound amplfica
tion devices 1 the streets and pubhe places except with
the permuission of the chief of police was held unconstitu
tional ¢ The decision was five to four and eight months
[ater 2 new majority held 1t to be a permussible excrese of
leg slative power to bar from the streets sound truchs amol
fiedto a loud and raucous volume 8 Two outstanding
results of the Hughes crusade have been the overruling of
the Dasis case and that of the Mutnal Film case 1n which
10 1915 1f was held that the exlibition of motion pictures
was 2 business pure and simple ongnated and conducted
for profit and hence not entitled to constitutional protec
fion®  In 1948 {lns posttion was repudiated ® andan 1952
i the socalled Mwracle case 3t was held that under the
Fust and T ourteenth Amendments 2 State may not place a
priar restramt on the showing of a film on the basis of a
censor 8 finding that 1t was  acnlegious aword of ghly
uncertain ¢onnotation 8

What 1t may be ashed has been the effect of the decsion The ‘Pre
m the Denms case® (see pp 201 202) on the Courts yuns ferred Con
prudence touching freedom of speech n the States? Prob swtuttonal
ably very httle The clear 1nd present danger doctrne Values
and the supporting 1dea that this freedom enjoyed a pre Doctrine
ferred posstion  among constituwhional talues had  come
under strong attacl from certamn rrembers of the Court prior
to Denmis  The decision in 3949 1 Termmello v Chicrgo ¥

"1 Davny Mase 161US 43 47
1“(1939) :\:d J:'xxm:ma?«}‘l"ls m{;esalw S(:hnc;dexv State 308 US

Lo\z& v Coopcru JstssslsJ s( 77 (1949,

)
21 Mutoal Film Corp v Otuo Industria Com 236 U'S 230
52 Unuted States » Paramount Pictvres 334 U S

13t 266
83 Joseph Burstyn Inc v Wilson M3 U5 495 5
v Dcp t o?l’_duc:uon. 346 U S 587 (1959 <€ alfo Supenior Films

Denms v US 341 BITUS 1(1949)
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bamzis and a few months earher a dwided Court set asde
convictions of persons to whom permits had been ‘arbi-
tranly denied for the holding of religious meetings 1n
public places but who had gone aheid just the same 9t

Andin the field of morals legislation  too the Court
has recently encountered difficulty In a case decided Febe
rHary 25 1957 1t held vord a Michigan statute which made
ft an offense to render available for the general reading
public a book found to have a potentially deleterious m-
fluence upon youth Quipped Justice Franhfurter speaking
for eight members of the Court The madence of this
€nactment 1s to reduce the adult population of Michigan to
readmg only what 1s fit for children  Tess than four months
later on June 24 1957 speaking again by Justice Frank
furter the Court sustaind 5 to 4 a New Yo h statute au-
thorizing the Chief Executive to prevent the sale or distny
bution of obscene written or printed matter What the
algebruc sum of these two holdings 15 still remains for
the Court to resolve %5

In two classes of cases due processof law has th. mean
mg of Jurisdiction the geueral 1de2 bemng that a State has
normally no night to attempt to exercise its governmental
Powers upon persons and property situated beyond 1ts
boundaries

The furst class embraces cases 1n which a defendint in a
personal action 1 a State court challenges the vahdity of
a judgment rendered agamst hum on the ground that not
having been within the fornm State at the time he was not
served there with the proper papers Once such a judgment
was ipso facto voud as hiving been rendered without Juns-
diction® But nearly a century ago the force of this rule
was broken as regards foreign  corporations (those char
tered by other States) by the doctrie that since a State may
absolutely exclude such ‘persons 1t ought to be pre

1 Niemotke v Md_ 340U S 268 (195D hunzy NY ibid 290 See alta

owlerv R1 345U S 67 {1953) Cf Femer v NY 0US 315 (1951
which 1s a virtual repudiation of the Termmetlo decision

';; 1S]utl=r v Mehigan 352 US —— and Tangsley Books v Brown
*® See eg Pennoyer v Nuff 95U'S T4 (1317}
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races 1n these fields of istructions 1% Aloreover said the
Court 1 1930 spealung with reference to a segregated
Negro law school such an nstitution could not offer its
students those qualittes which are incapable of objective
measurement but which make for greatness 1n 2 law
school 197 In a group of cases decided on May 17 1954
1t was held that like considerations apply with added force
to children in grade and high schools To separate them

Said Chief Justice Warren speaking for

a unammous
Court

from others of simlar age and qualifications solely
because of their race generates a feeling of inferronty as
to therr status n the commumty that may affect their
hearts and munds in a way unhikely ever to be undone

Ve conclude that in the field of education the doctrine of
separate but equal has nof§place Separate educational
facilities are inherently unequal 8  Subsequent orders of
the Court touching cases still [pending suggest that the
ultimate rule may be that all services provided at public
expense must be available on a non segregation basis

1% Mussourt ex rel Gamnes v Canada 305U S 337 (1938)  Sipuel v
Okla 332US 631 (1943) Sweatty Pamter 339 US 629 (1950) McLay
nnv Okla St Regents 339 U S 637 (1950)

17339 U'S at 634

103 The cases onigtnated 1z Kansas South Carolne Virgia_acd Dela
ware They first reached the Court 1n 1952 and were put over for reargu
ment 1n the 1953 term  Of this reargument the Chief Justice remarked
1t was largely devoted to the circumstances surrounding the adoption of
the Fourteenth Amendment in 1868 It covered exhaustively consideration
of the Amendment 1n Congress ratfication by the States then existng
practices in racial segregation and the views of proponcnts and opponents
of the Amendment

Ths discussion and our own investigation convince us that although

these. sources cast some ight 1t 1 not enough to resolve the problem with
which we are faced

At best they are inconclusive The most avid proponents of the post
war Amendments undoubtedly satended them to remove all legal dustne
tions among all persons born or naturalized in the United States

€1F opponents just as certamnly were antagonistic to both the letter

and the spint of the Amendments and wished them to have the most
Timated effect

An additional reason for the inclusive nature of the Amendment s his
tory with respect (o segregated schools 1s the status of public education at
that time In the South the movem nt toward free common schools sup~
ported by general taxation had not yet taken hold Education of white
children was largely in the hands of prvate groups Education of Negroes
was z2lmost nenexistent and practically all of the race was riterate In fact,
any education of Negroes was forbidden by law 1n some states
269
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mated race ot color have been held to be lawful 1% yet the
-enforcement thereof by @ State through its jcourts beng 2
State act, would violate the equal protection clause 118
And of course neither race may be demed the generally
recogmzed aivil nghts  the right to own and possess prop
<rty to mahe contracts to serve on junesi!etc

Furthermore the clause 1s not merely a restraint on legis
lative power but affords 1t 2 guiding principle  Hence the
provisions of the recent New Yorh Civil Rights Law  which
prolubtt any labor orgamzation from discnmmating by
Teason of race or color or creed In the admission or treat
ment of members have been held as applied to postal
clerks violative neither of the ourteenth Amendment nor
of any powers or legislation of the National Government
TLihewsse 1t supphes a principle which the national courts
must follow in the interpretation of the Railway Labor
Act with the result that a collective birgaimng agreement
<iis iminating aganst Negro firemen must be held siola-
tive of the Act

As w1s just remarked corporations are  persons within Corpora
the meaning of the Fourteenth Amendment and so are tions as
entitled to the equal protection of thelaws  But for a Persons
foreign corporation to be entitled to equal treatment
with the corporations chartered bv a State 1t must be sub
ject to the junisdiction thereof 113 The mmportarce more
over of this reading of the term the istorical vahdity
of which has been disputed 1% 15 mu~h less than 1s some-
t mes supposed It does not mein that the law may not
exact special duties of corporations but 1t does mean that
such daties must bear some reasonable relation to the fact
that they are corporations and to the nature of the business

1¢® Buchanany Warley 245U S 60 (1917) Cornigan ¥ Buckl
US 327 (1926 i4 ¢ ® v 2

)
119 Shelley y hramer 334 U'S 1(1948) ff d 10 Barrows v Jacks
Us 28T (1948) arrows v Jackson 346

Ulstraud ry W Va 100 U'S 303 (1830)

112 Rarlway Marl Assor v Corst 326 U S 88 (1945) Steel
&NR Co 323 US 193 (1949 £1945) Stecle v Lowsville

113 Santa Clara County ¥ So Pac RR Co 118 U'S 394 (188
ver FireIns Co v Carr 212U 'S 494 (1926) (1886) Hano

114 See the interesting dissenting opinion of Justice Black m C
Gen L Ins Cov Johnson 303 U'S 77 at 82 (1938) and ref;?eng?snec"mt
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umber of persons in each State excluding Indians not
axed Baut when the nght te vote at any election for the
hoice of electors for President and Vice President of the
Jmted States Representatives in Congress the executive
nd judicial officers of a State or the members of the legis
ature thereof 1s denied to any of the male inhabitants of
such State being twenty one years of age and citizens of the
United States orn any way abnidged except for participa
tion in rebellion or other crime the basts of representation
therem shall be reduced in the proportion which the num
ber of such male citizens shall bear to the whole number of
male citizens twenty-one years of age mn such State
SECTION III
*0 person shall be a Senator or Representative in Congress
or elector of President and Vice President or hold any office
€l or military under the United States or under any State
who having previously taken an oath as a member of Con
gress or as an officer of the Umted States or as a member
of any State legislature or as an executive or judicial of
ficer of any State to support the Constitution of the Umited
States shall have engaged 1in msurrection or rebellion against
the same or given aid or comfort to the enemues thereof
But Congress may by a vote of two thirds of each house
remove such disability
SECTION IV

The validity of the public debt of the Umited States authorized
by law including debts incurred for payment of pensions
and bounties for services m suppressing nsurrection or re
bellion shall not be questioned But neither the Umted
States nor any State shall assume or pay any debt or obliga
tion meurred mn 2id of nsurrection or rebellion agamnst the
United States or anv claim for the loss or emancipation of
any slave but ail such debts obhgations and claims shall be
held illepal and void

These sections are today for the most part of hitorical
interest only

SCCTION V
The Congress shall have power to enforce by approprniate legis-
lation the provistons of this article
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shall be fined notmore than § 1000 or imprisoned not
more than one year or both

After lying dormant for many years this provision was Recent Re
resuscitated and reamimated 1n 1914 by the decision m the suscitation
Classic case {(see p 278) and has more recently recelved 1 of this
Serews v United Statest an applhication which possibly Power
©opens up 16 1t a notable career m the future  Speaking for
the Court Justice Douglas recited the circumstances of a
case of extreme and wanton brutality by a Georgia shenff
and two assistants in effecting the arrest of a young Negro
who died 1n consequence of this treatment

Screws and s co defendants were indicted under Sec M
tion 20 for having under color of the laws of Georga

willfully  caused Hall to bepnived of rmghts priw

leges or immunities secured or protected to him by the
Fourteenth Amendment—the mght not to be deprived of
Iife without due process of law  the night to be tnied upon
the charge on which he was arrested by due process of law
and 1f found guilty to be pumished 1n accordance with the
laws of Georgra

While the indictmeut was held to fall within the terms
of Section 20, the conviction of Screws and lus companions
was reversed on the ground that the tnal judge should have
charged the jury that to convict they must find the accused
to have had the specific mtention of depriving Hall of
Tus constitutional nght ~ This charge beng givenn a sec
ond tnal the jury acquitted Two later decisions under
Section 20 however quahfy the requirement of specific
intention with the doctrine of the common law that the
intent 15 presumed and imferred from the result of the
action  Altogether these cases are notable for their con-
ception of Stateaction 2nd hence as a matnx for Con-
gressional legislation of the same general character as Sec-
tion 20 but couched in more definmte terms s

4 See note 113 above

S See Williams v U.S 341 U'S 97(1951) Koehlerv US 342U
(1951) also Robert L. Hale  Usconstitutional Acts as Fed:xaal Cmfesxsz
60 Hanvard Law Review 65 109 (November 1946) also M(lton R Konvitz
The Constitution and Civil Rights (Columbia University Press 1947)
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overtly through statutory emactment or covertly through
inequitable admmmstration of ther electoral laws or by
toleration of discnmnatory memberstup practices of politi-
cal parties Of several such devices one of the first to be
held unconstitutional was the grandfather clause With-
out expressly disfranchising the Negro but witha view to
facihitating the permanent placement of wiite residents on
the votmg hsts while continuing to nterpose severe 0b=
stacles upon Negroes seehing qualification as voters sev-
eral States begunmng m 1895 enacted temporary laws
whereby persons who were voters or descendants of voters
on January 1 1867 could be remstered notwithstandmg
their inability to meet any literacy requirements Unable
berause of the date to avail themselves of the same exemp
tion Negroes were thus left exposed to disfranchisement
on grounds of illiteracy while whites no less illiterate were
enabled to become permanent voters With the achieve-
ment of this intended vesult mo.t States permitted thewr
laws to lapse but Ohlahomas grandfather clav.e wasen
acted 25 @ permanent amendment to the State constitution
and when presented with an opportunmity to pass on its
vahdity a Court d d the standard of
voting thus e tablished as recreating and perpetuating the
very conditions which the (Fifteenth) Amendment wasin
tended to destroy 3 Nor when Oklahoma i 1916 fol-
fowed up this defeat with a statute which provided that ail
Ppersons except tho e who voted in 1914 who were qual

fied to vote 1 1916 but who faled to register between
April 30 and May 11 1916 should be perpetually dis

franchised did the Court expenence any diffieulty 1n hold-
g she same to be repug to the d 4 That
amendment  Justice Frankfurter declared nullifies soplus

ticated as well as simple mmnded modes of discrimnation

It mts onerous procedural requirements which effectively
handicap exercise of the franchise by the colored raceal

though the abstract night to vote may reman untestricted
as to race 8

3Gunn & Bealy US 238 US 347 360 363 364 (1915
€Lancy Wilson 307 U'S 268 (1939) 5 Ity d( 275)
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WHAT IT MEANS TODAY

ever the Boswell amendment to the constitution of Ala-
bama which provided that only per.ons who understood
and could evplan the Constitution of the United States
to the reasonmable satisfaction of boards of registrars was
found both n 1ts object as well as in thé mamner ofas
admimstration  to be contrary to the Difteenth Amend
ment The legislative history of the Alabama provision dis
closed said the Court that the ambigmity inherent mn
the phrase understand and ewplan was purposeful

and mtended as a grant of arbitrary power inan
attempt to obviate the consequences of Smith v All
wright 12

SECTION LI

‘The Congress shall have power to enforce this article by ap
proprate legisfation

In the protection of the nght conferred by this amend
ment Congress passed the Enforcement Act of 1870 which
however was largely nulified by a Supreme Court decision
m 18762 On September 9 of the current year Congre.s
enarted the Civil Rights Act of 1957  The measure cre
ates a Commussion on Civil Rights whose duty 1tiston
vestigate allegations that certan citizen. of the Umted
States are being deprived of the right to vote and have thers
votes counted on account of race color rehgion or na
tional ongin and  when such allegations are found to be
substantiated the Attorney General mav institute acivil
action or other proper proceeding for preventive rehef
ncluding prosecutions for cuminal contempt by a judge
acting without a jury 2

3 Davis ) Schnell 81 F Supp 872 876 880 (I
933 (1949) upp (1949) affirmed 336U S

1 Jn the early case of Umted Statesv Reese 92U S 214 218 {1876)

the Enforcement Act of 1870 (16 Stat 140) which penalized State officers
for refuning 10 Toverve the vore of wy gudhBed ouzen was he'd to be
constitutiona Jly ioapplicable to support a pro ecution of such officers for
having prevented a qualified Negro from voting

Public Law 85 315 85th Congress HR 6127 (Sept 9 1957)
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THE CONSTITUTION
AMENDMENT \VI

A Judenal The Congress shall have power to lay and collect taves onn
Deasion  comes from whatever source denved without appor
Recalled tionment among the severaf States and without regard

10 any census or enumeration

The ratification of this amendment was the direct conse-
querce of the decision tn 1895 whereby the attempt of
Congress the previous yewr to tax scomes umformly
throughout the Umted States? wa1s held by a divided court
to be unconstitational A tax on incomes detived from
property * the Court declared was a  dwect tax whch
Congress under the termsof Article 1 Section 2 clause 3
and Section 9 clause 4 could tmpase only by the rwe of
apportionment according to population although scaccely
hfteen years prior the fustices had unanmously sustarved
the collection of a stmlar tiv during the Crvil War$

Deaisions Dunng the mtennm between the Polloch decision

Undermin 1895 1nd the ratificitian of the Sivteenth Amendment
#g the 1913 tre Court gave evidence of 1 growing awareness of

Pollock Case the dangerous consequences ta natwonal solvency which
that lolding threatened and partrally cucumvented 1t
either by talng refuge in redefiztions of direct tax or
and more especially by emphasizing  wirtually to theex
clusion of the former ihe Iistory of exise taxaton Ina
senes of cases nclnding Mcof v Ames® Inowlton v
NMoore? and Patton 1 Brady ® the Court held the foliow
mg tave 1o haie been lJev ed merely upon ove of the

madents of ownership  and hence to be evcises a tax
which involved affiuing revenue stamps to memoranda evi
dencing the <ale of merchandise on commodity exchanges

1Pollock » Farmers Loan & Trust Co 1570 S 429 (1895) 158
us (1895)

2 78 Stat 509

3 The € curt congeded that tates on ncomes from  professions trades
emplovments or vovations Jevied by this act were excis taxes and there
fo e 1akd The enure stapie however was voided on the ground ihat
Congress pever mtended to permut the entire  burden of the tax to be
botne by professions trades emplovments ot vocations after real estate
and persona) property had been exempled 153U S €01 635 (xses;‘

4Spmmgerv U S 102U S 586 (1881) 5 13 Stat 223 (1869)

$173US 509 (1899) 7178 US 41 {1900) €184 U S 608 (1902}
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an nheritance tax and a war revenue taX upon tobacco
on which the hitherto 3mposed excise tax had already been
pad and which was held by the manufacturer for resale

Thanks to these endeavors the Court found 1t pos-
sible 1 1911 to sustun a corporate income tax as an ex-
cse measured by income  on the pnvilege of doing
business m corporate form® But while the adoption of the
Sixteenth Amendment put a stop to speculation whether
the Court would not eventually overrule Pollock 1tisin
teresung to note that m 1ts mitial appraisal of the amend
ment it charactenized income taxes as mherently indirect
and hence subject to the rule of uniforruty the same as
exct es duties and imports until they were removed
therefrom and placed under the direct class —removed
that 1s by the Court itself 1°

Building upon defimtions formulated 1n cases constru The Couwts
ing the Corporation Tax Act of 1909 the Court imtrally Interpre
descnibed income as the gain denved from capital from tation of
Iabor or from both combined inclusive of the profit Amendment
gemed through a sale or comversion of capital assets 11 XYI
Moreover any gun not accruing prior to 1913 was held to
be taxable 1ncome for the year in which 1t was reahized by
sile or conversion of the property to which 1t had acerued !
while corporate dividends in the shape of money or of the
stoch of another corporation were held to be taxable mn
come of the stockholder for the year i which he recerved
them regardless of when the profits agamst which thev
were voted had accrned to the corporation ¥ A stock divi
dend 1ssued against a corporate surplus however was held
not tobe mcome 1 the hands of the stockholder since
it left the stockholder s share of the surplus still under the
control of the corporate management 1

2Flnt v Stone Tracey Co 220 U'S_107 (1911)

11
19 Broshaber v Umion Pac R Co 240 U'S 8 1
Stanton v Baltc Min Co 240US 103 112 ! I815(1916) See alio

n
s T ey v o re
pire Co 271 US 170 {1926}
SN S e stor Hvenng  Goins 318US 31
(1943} which mamntans the rule lud down m Lusner ¥ Macomber 1s
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Although empowered to tax incomes from iwhatever
source derived  Congress 1s not precluded from leaving
some mcomes untaxed ¥ Converselv 1t may  condition,
himit or deny deductions Jrom gross income to arme at the
net that 1t chooses to tax ¢ and in 1927 the Court ruled
that gans derned from illict traffic 1n liquor were tasable
icome under the Act of I921% Said Justice Holmes for
the unamimous Court Ve see no reason why the fact
that a busmess as unlaw{ul should exempt it from paving
the t1xes that if lawful 1t would bave to pay ® Howeser
i Commmustoner v \ilcox P decided n 1946 Justice
Murphy  speaking for a majority of the Court held that
embez.led money was not taxable tncome to the embezzler
although any gam he denved from the use of 1t would be
Justice Burton dissented on the basis of the Sullivan case
and i 192 a sharply divided court cutting loose from
the metaphysics of the Wilcox ca e held that Congress had
the power under Amendment AVIto tax as mcome momes
teceived bv an extortioner ¢

While Congre.ss poner to tax mcomes is reheved by
this amendment from the rule of apportionment 1t stilf
remams subject to the due proces.s clanse of Amendment
V which would forbid any obwviously arbatrary classifica
tion for this purpose Thusan act of Conaress which taxed
mcomes of Republicans at a higher rate than tho e of
Democrats would presumably be vahd But incomes of
corporate persons may be taxed on a different basis than
those of matural persons and jarge ncomes may be and
are taxed at progressively higher rates than smaller imn-
comes Also Congress may 1 order to compel corporations
to distribute their profits and thereby render them taxable
m the hands of stackholders levy a spectal tax onsuch
based smmediately on US Code tit 26 § 15 (D) (1) Seealro Moline
Properties Inc v ComrofInt Rev 319 US 436 (1943) where the cor
porate entity conception which s bauc to the deuston 1 the Essner
holding 15 endorsed

35 Bris haber v Union Pac R Co 240U S 1(1916)

16 Helvering v lndep ndent L Ins Co 292U'S 371 381(1934) Hel
vering v Wit 305 US 79 84(1938)

17 Unted States v_Sullivan 274 U'S 2591927) 19274 US at 263
9327 US 404 (1846) 20Rutkin ¥ US 343U S 130 (1952)
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accumulated profits 1 the hands of the corperation with-
out transcending 1ts powers under the Sixteenth Amend-
ment 2 or viclating the Fifth Amendment

The questton has occa tonally mooted whether the
ceparate mcomes of a husband and wife may be taxed as
one Jomnt mcome and so 1 effect, at a higher rate than
imcome of the same size of unmarried person  the tax
bemng progressne  Some years ago the Court overtnmed
a Wisconsin tax of this description on the ground that the
due process clause of Amendment X1V forbade the taxa
tion of one persons income or property by reference to
those of another person The Justices however dissented
m an opmion by Justice Holmes which argued that such
a tax was constitutional first 1n the hght of a thou and
years of hustory  the reference bemng to the common law
doctrine that the income and property of the wafe were
at the disposal of the busbind secondly because husbands
and wives do actually get the bemfit of one anothersm
Come thirdly asa means of avoiding tax evasions? The
second and third reasons at least are persuastve that such
a classification for purposes of imcome taration would not
be so utterly unreasonable as to fall under the ban of the
Fifth Amendment which 1t should be remembered does
not contam an equal protection clavse and a recent decy
sion which holds 4hat the entire value of a commumty
property  {property held in common by husband and wife
may be subjected to the federal estate tax upon the death
of esther spouse confirms this conclusion

AMENDMFNT XVII
%1 The Senate of the United States shall be composed of two
Senators from each Stite elected by the peaple thereof
far six years and each Senator shall have one vote The
electors 1n each State shall have the guabfications requi-
site for electors of the most numerous branch of the State
Iegr lature

1 Helermg v National Grocery Co 303 .S 282 (193g) Hel
National Sicel Rolling \mls lnc 3TUS 46(1940) (1939 Hehenng v
*3 Hocpcrv Tax Com of Wis 284US '206 {1931y
*3 Fernandez v Wieper LGUS 340 (194
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92 When vacancies happen 1n the representatson of any State
m the Senate the executive anthonty of such Sfate shall
ssue writs of election to fill such vacancies Provided
That the legislature of any State may empower the execu
twve thereof to make temporary appomtments uatsl the
people fil the vacancies by election as the legilature may
dwrect

§3 This amendment shall not be 5o construed as to affect
the election or term of any Sepator chosen before 1t be
comes vahd as part of the Constitution

This amendment as was noted before supersedes Article
I Section TII 41 Very shortly after its ratincation the
point was estebhshed that 1f a person possessed the qualfi
cations requisite for yoting for 4 Senator his nght to vote
for such an officer was not denived merely from the constt
tution and laws of the State i which they are chosen but
has 1ts foundation 1n the Constitution of the United btates?®
Consistent)y with this view federal courts more recently
have declared that when loral party authorties acting pur
suant to regulations prescnibed by a party s State eaecutrve
commttee refused to permit a Negro on account of his
Tace to voice m a primarcy to select candidate for the office
of United States Senator they deprived him of a nght
secured to him by the Constitution and laws m siolation
of this amendment  But an Iilinos Jtatute which required
that a petitton ta form and to nominate candidate for
a new political party be signed by it least 25000 voters
from at least 50 counties was held not to impawr any nght
under Amendment AVII notwithstanding that 52 pur cent
of the State s voters were residents of one county 87 per
cent were residents of 49 counties and only 13 per cent
resided 1n the 53 least populous counties ¥

1Uned States v Aczel 219 F (1915 atag Ex parte Yarbrou b,
1SS €51 0%
3 Chapman ¥ hang 154 F (2d) 460 (1946) certiorarfdemed 327U S

200 (1946)
3 MacDougall v Green 335 U'S 281 (1948)
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AMENDMENT XVIII
SECTION I
After one year from the ratification of this article the manu
facture sale or transportation of intoxicating hquors with
in the importation thereof mnto or the exportation thereof
from the United States and all territory subject to the jun-
sdiction thereof for beverage purposes 15 hereby prohubited
SLCTION II
The Congress and the several States shall have concurrent
power to enforce this article by appropniate legislation
SECTION III
This article shall be noperat;ve nnless 1t shall have been
ratified as an amendment to the Constitution by the Legis
latures of the several States as provided in the Constitu-
tion within seven years from the date of the submission
hereof to the States by the Congress
This section was no proper part of the amendment but
was really a part of the Constitutional resolution of sub
musson  and was rightly so treated by the Supreme Court*
How indeed could 1n inoperative amendment operate to
render stself inoperative ?

The entire amendment was repealed 1in 1933 by the
Twenty first Amendment {see below pp 287 289) Some of
the questions however which were raised under Article V
and the Yourth and Tifth Amendments by the efforts first
to enforce and then to get md of National Prolb tion

are still of interest and are treated in earlier pages of this
volume (see pp 176 177)

AMENDMENT NI

The right of citizens of the United States to vate shall not be

demied or abridged by the Umted States or by any State
on accourt of sen

Congress shall have power to enforce this article by ap-
propriate legtslation
This & which tes a reform that had
been long under way in the States was passed by the House
1Dillon v Gloss 256 US 368 (1921)
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SECTION II
‘The transportation or importation nto any State Terrtor
or possession of the United States for delivery or use there
of ntoxicating liquors 1n violation of the laws thereof
hereby prohubited
SECTION III
Ths article shall be moperative unless 1t shall have been 1
fied as an amendment to the Constitution by conventions
the several States as provided in the Constitution watl
seven years from the date of the submussion hereof to t
States by the Congress
This amendment was propesed by Congress February
1933 to conventions to be called in the several States
was proclaimed to be m effect December 3 of the same y¢
having been ratified by 36 States a record for celenity
Decisions Decisions mterpreting the amendment to date fall:
Interpreting two general categories decisions which assert the un!
the 1ted character of State power within the precincts mar
Amendment out by Section II decisions which define those preci
with greater particulanty On the one hand the Court
said the amendment authorizes a State to impose a lic
fee upon the rmportation mto 1t of hquor from w1 he
to discriminate as to what lquors it shall permit to be
ported to tetallate agamst such discrimimations® an
general to legislate unfettered by the commerce or
other clause of the Constitution respecting liquor
duced mnto 1t from withouté On the other hand
amendment does not the Court holds enable a Stat
regulate the sale of hquorina national parh over whi
had ceded junsdiction to the Umted States 3 nor do
disable Congress from regulating the importation of g
from abroad 8 and when a State seeks to control the pa
through 1t of hquor comimng from another State and
tined for a third State, 1t 1s no longer exerasmg any p
1State Bd of Equalzation v_Youngs MarketCo 299 US 59¢(
ner Corp 304 U S 401 (1938)

2 Mahoney v Joseph T
 Indiananolis Brewng Co v Liquor Control Com s n of Mic
Us 391(1938)
4 Zffnn v Reeves 308 U.S 132(1939)
& Collns v Yosemite Park and Curry Co_304 U'S 518 (1938)
€ James & Co v Morgenthau 307 US 171 (1939)
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granted 1t by the amendment but 1its customary police
power Its regulations therefore must be reasonable in
the judgment of the Court and may be setaside bv Con
gress under the commerce clause 7
AMENDMENT XXII
No person shall be elected to the office of President more than
twice and no person who has held the office of President
or acted as President for more than two years of aterm
to which some other person was elected Prestdent shall
be elected to the office of President more than once But
this article shall not apply to any person holding the
office of President when this article was proposed by the
Congress and shall not prevent any person who may be
holding the office of President or acting as President
during the term within which this article becomes opera-
tne from holding the office of President or acting as
President during the remamnder of such term
This amendment was proposed by Congress on March 24
1947 and ratfication of 3t by the requred three fourths
of the States was completed on February 27 1951 On
March 1st Jess Larson Admnistrator of General Services
certified 1ts adoption? Tormerly this ervice was performed
by the Secretary of State
The ol g d was proposed to the legisla

tures of the several States by Congress on June 2 1924 and
1s still pending

SECTION 1
The Congress shall have power to hmit regulate and prohibit
the labor of persons under eighteen years of age
SECTION TI
The power of the several States 1s umimpaired by this article
except that the operation of State Jaws shall be suspend
ed to the extent necessarv to gne effect to legslation
enacted by the Congress
The case of Coleman v BMilfer® dealt with in earlier
pages arose m connection with this proposal (see p 175)
ug;)Duckwonhv Ark 314US 390(1941) Carter» Va 321US 131
T T16Fed Reg 2019 1307US 433 (1939,
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granted it by the amendment but its customary police

power Its regulations therefore must be reasonable n

the judgment of the Court and may be setaside bv Con

gress under the commerce clause?

AMENDMENT MYXII

No person shall be elected fo the office of President more than
twice and no person who has held the office of President
or acted as President for more than two years of aterm
to which some other person was elected President shall
be elected to the office of President more than once But
this article shall not apply to any person holding the
office of President when this article was proposed by the
Congress and shall not prevent any person who may be
holding the office of President or acting as President
durmng the term within which this article becomes opera-~
tive from holding the office of President or acting as
President during the remaimnder of such term

This amendment was proposed by Congress on March 24

1947 and ratification of 1t by the Tequired three fourths

of the States was completed on February 27 1951 On

March Ist Jess Larson Admmstrator of General Services

certified ifs adoption ! Tormerly this .emice was performed

by the Secretary of State
The following amendment was proposed to the legisla-

tures of the several States by Congress on June 2 1924 and

13 still pending

SECTION I

The Congress shall have power to Imit regulate and prolibit

the labor of persons under eighteen years of age
SECTION It

“The power of the several States 15 unimpaired by this article
except that the operation of State laws shall be suspend
ed to the extent necessatv to give effect to legislation
enacted by the Congress

The case of Coleman 3 Miller! dealt with in earlier

pages arose m conrnection with this proposal (see p 175)

‘N‘;)Duckwunh v Atk. 314US 390 (1941) Carterv Va 321US 131
{

116 Fed Reg 2019 1307US 433 (1939)
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PREAMBLE

WL‘, the people of the Untted States 1 order to forma
more perfect umon  estabhsh justice 1msure domestic tran
gty provide for the common defense promote the gen
eral welfare and secure the blessings of hberty to ourselves and
our postenty do ordam and establish tius Copstitution for the
Usated States of Amersca

ARTICLE 1
SECTION I
Al legishatsve powers herem granted shall be vested ina
Congre.s of the Unsted States which shall consist of a Senate
and Hoase of Representatives
SECTION II
{1] The House of Represuntatives shall be composed of
members chosen every second year by the people of the several
State, and the electors i each State shall hwve the quabfica
tions requusite for elertors of the most numeraus branch of the

State legislature

[2] Mo person shall be a Representative who shali not
have attained to the age of tuenty five year. ard been seven
years a citizen of the United States and who shall not when
elected be an inhabitant of that State an which he shall be
chosen

(3] Representatives and direct taxes shall be apportioned
among the several States which may be included within this
Umen accordsng to their respectne numbers which shall be
determmned by adding ta the whole number of free persons
including those bound to service for a term of years and ex
cluding Indians not taved threc fifths of al} other persons The
actual enumeration shall be made withm three jeass after the
first meeting of the Congress of the United States ard withm
every subsequent term of ten years 1n such manner as they
shafl by faw direct  The number of Representatsses shall not
exceed one for exery thirty thou and but each btate shalthave
at least ore Represeatstive and unti} such eaumeration shall
bemade the State of nevy Hampsture shall be eatitled to
choo-e three Massachusetts eight Rhode Isiand and Prow:

Qence Plantations one Conaecticut fve New Yorh sir New
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Jersey four Pennsylvama eght Delaware one Maryland
six Virgima ten North Calformia five South California five
and Georgia three
[4) When vacancies happen n the representation from any
State” the executive authority thereof shall 1ssue writs of elec-
t1on to fill such vacancies
{5] The House of Representatives shall choose thewr Speaker
and other officers and shall have the sole power of impeach-
ment
SECTION III
{13 The Senate of the United States shall be composed of
two Senators from each State chosen by the legislature there-
of for si¢ years and each Senator shall have one vote
[2] Immediately after they shall be assembled 1m conse-
quence of the first election they shall be divided as equally as
may be into three classes The seats of the Senators of the first
class shall be vacated at the expiration of the second year of
the second class at the expuation of the fourth year and of
the third class at the expiration of the sixth year so thatone-
third may be chosen every second year andif vacancies hap-
pen by resignation or otherwise during the recess of the legis-
lature of any State 1he evecutive thereof may make tempo-
rary appointments until the next meeting of the legislature
which shall then fill such vacancies
{3] No person shail be a Senator who shall not have attatn-
ed 1o the age of tharty years and been mne years a citizen of
the United States and who shall not when elected be an 1n-
hattant of that State for which he shall be chosen
(4] The Vice-President of the United States shall be Presi-
dent of the Senate but shall have no vote unless tney be
equally divided
(5} The Senate shall choose their other officers and also a
President pro fempore 1n the absence of the Vice President or
\gtlxcn he shall exercise the office of President of the United
1tes
{6} The Senate shall have the sole power to try all im~
peachments  When sitting for that purpose they shall be on
oth or affirmation  When the President of the United States
15 tried the Chief Justice shall preside and no person shall be
convicted without the concurrence of two thirds of the mem
‘bers present
(7] Judgment 1n cases of impeachment shall not extend
further than to removal from office wnd disquabfication to
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[2] No Senator or Representative shall during the time for
which he was elecied be appointed to any civil office under
the authonity of the United States which shall have been
created or the emoluments whereof shall have been mcreased
duning such time  and no person holdug any office under the
United States shall be member of either House duning hus
contmuance 1n office

SECTION VII

{1] All balls for raising revenue sha'l originate 1n the House
of Representatives but the Senate may propose or concur
with amendment as on other bills

2] Every hill which shall have passed the House of Rep-~
resentatives and the Senate shall before 1t become a law be
presented to the President of the Umted States if he approve
he shall sign 1t but 1f not he shall return it with his objections
to that House n which 1t shall have onginated who shall en-
ter the object ons at large on their journal and proceed to re-
consider 1t If after such reconsideration two thirds of that
House shall agree to pass the bill 1t shall be sent together with
the objections to the other House by which it shall likewise
be reconstdered and if approved by two thirds of the House
1t shall become Jaw  But in all such cases the vote of both
Houses shall be determined by yeas and nays and the names
of the persons voting for and against the il shall be entered
on the journal of each House respectively If any bill shall not
be returned by the President within ten days (Sunday ex-
cepted) fter 1t shall have been presented to him the same shall
be a Jaw 1n hike manner s if he had signed 1t unless the Con-
gress by their adjournment prevent its return i which case
1t shall not be a Jaw

[3] Every order resolution or vote to which the concurrence
of the Senate and House of Representatives may be necessary
(except on a question of adjournment) shall be presented to
the President of the United States and before the same shall
tahe effect shall be approved by lum or bemng disapproved by
Jam shall be repassed by two $hirds of the Senate and House

of Representatives according to the rules and hmtations pre-
scribed 1n the case of a bill

SFCTION VI1Y

[1] The Congress shall have power to lay and collect taxes
duties 1mposts and excise to pay the debts and provide for
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the common defense and general welfare of the Umited States
but all duties 1mposts and excises shall be uniform through
out the United States
{2] To borrow money on the credit of the United States
[3] To regulate commerce with foreign natrons and among
the several States and with the Indian tribes
{4] To establish an umform rule of naturalization and um
form 'laws on the subject of bankruptcies throughout the
United States
[5] To coin money regulate the value thereof and of for
eign com and fix the standard of weights and measures
[6] To provide for the pumshment of counterfeiting the
securittes and current coin of the United States
[71 To establish post offices and post roads
(8] To promote the progress of sctence and useful arts by
securmng for hmited times to authors and nventors the ex
clusive Tight to their respective writings and discovenes
[9] To constitute tribunals infertor to the Supreme Court
[10] To define and punish piracies and felonies committed
on the high seas and offenses agamst the law of nations
[11] To declare war grant letters of marque and reprisal
and male rules concerning captures on land and water
[12] To raise and support armies but no appropriation of
money to that use shall be for a longer term than two years
{13] To provide and mamtam a navy
[14] To malke rules for the government and regulation of
the land and naval forces
[15] To provide for calling forth the militia to execute the
laws of the Union suppress msurrections and repel invasions
{16] To provide for grgamizing arming and disciplining the
miirtia and for governing such part of them as may be em
ploved 1n the service of the United States reserving to the
States resectively the appointment of the officers and the 1u
thority of trammg the miltia according to the discipline
prescribed by Congress
[17] To exercise exclusive legislation 1n all cases whatsoever
over such district (not exceeding ten mules square) as may by
cession of partcular States and the acceptance of Congress
become the seat of the Government of the United States and
to exercise like authority over all places purchtsed by the con
sent of the legislature of the State 1n which the same shall be
for the erection of forts magazines arsenals dochyards and
other needful buildings
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{181 To make all Jaws which shall be necessary and proper
for carrying 1nto execution the foregoing powers and all other
powers vested by tlus Constitution i the Government of the
United States or in any department or officer thereof

SECTION IXx

[1] The migration or importation of such persons as any
of the States now ewisting shall think proper to admat shall not
be prohubted by the Congress prior to the ycar one thousand
eight hundred and eight but a tax or duty may be imposed
on such importation not cyceeding ten dollars for each person

[2] The privilege of the writ of habeas corpus shall not be
suspended unless when 1n ca es of rebellion or invasion the
public safety may require 1t

{3] No bill of attawnder or ex post facto law shall be passed

[41 No capitation or other direct tax shall be Iud unless
1n proportion to the cen us or enumeration heremnbefore di
rected to be taken

[5) No tax or duty shall be laid on articles exported from
any State

[6) No preference shall be given by any regulation of com
merce or revenue to the ports of one State over those of an
other nor shall vessels hound to or from one State be obliged
to enter clear or pay duties in another

17] No money shall be drawn from the [reasury but m con
sequences of appropriations made by law and a regulir state
ment and iccount of the receipts and expenditures of all
pubhic money shall be published from time to time

[8] No title of nobility ball be granted by the United St~
tes and no person holding any office of profit or trust under
them shall without the consent of the Congress accept of any
present emolument office or title of any kind whatever from
any king prince or foreign state

SECTION X

{1] No State shall enter 1nto any treaty allowance or con
federation grant letters of marque and reprisal com money
emt bills of credit mahe anything bat gold and silver coin a
tender 1 payment of debts pass any bill of attainder ex post
facto law or law impairing the obligation of contracts or grant
any title of nobility

2] No State shall without the consent of the Congress lay
any mports or duties on imports or exports evcept what may
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be absolutely necessary for executing its nspection laws and
the nut produce of all duties and imposts 11d by any State on
mmports or exports shall be for the use of the Treasury of the
United States and ail such faws shall be subject to the rews
sion and control of the Congress

{3] No State shall without he consent of Congress lay any
duty of tonnage Leep troops and ships of war in tume of peace
enter into any agreement or compact with another State or
with a foreign power or engage i war  unless actually 1mva-
ded or 1n such 1mminent danger as will admit of delay

ARTICLL 11
SCCTION 1

1] The executive power shall be vested 1n a President of
the United State of America  He shall hold hus office duning
the term of four years and together with the Vice President
chosen for the same term be elected as follows

{2] Cach State shall appomnt 1 such manner as the legisla-
ture thereof may direct a number of Ilectors equal to the
whole number of Senators and Representatives to which the
State may be entitied in the Congress but no Senator or Rep
resentative or persan holding an office of trust or proft under
the Umted States shall be appomted an Elector

{8} The Liector s shall meet 1n thewr respective States and
vote by baliot for two persony of whom one at least shall not
be an inhabitant of the stme State with themselves And they
shall make a list of all the pérsons vated for aad of the num
ber of votes for each which hist they shall sign and certrfy and
transmit cald to the seat of govurnment of the Umted States
directed to the President of the Senate The President of the
Senate shali 1 the presence of the Senate «nd House of Rep-
resentatives open ait the certificates and the votes shall then
be counted The person having the greate t number of votes
shall be the President 1f such number may be a majonty of the
whole number of Electors apponted and if there be more
than one who have such maoyrity and have an equal number
of votes then the House of Representatives shall wmmediately
choose by ballot one of them for President and 1t no person
have a majority then from the five hughest on the list the sud
Honse shall in Ithe manner choose the President But in choos-
mng the President the votes shall be tal en by States the rep-
resentation from each State having ane sote a quorum for thus
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purpose shall consist of a member or members from two thirds
of the States a1 d a majority of all the States shall be necess
ary to a choice In every case after the choice of the Presi
dent the person having the greatest number of votes of the
Llectors shall be the Vice Pressdent But if there should
remam two or more who have equal votes the Senate shall
choose from them by ballot the Vice President
[4] The Congress may determime the time of choosing the
Electors and the day on which they shall give their votes
which day shall be the same throughout the United States
{5] No person except a natural born atizen or aitizen of
the United States at the time of the adoption of this Consty
tution shall be eligible to the office of President neither shall
any person be ehgible to that office who shall not have attain
ed to the age of thirty five ysars and been fourteen years a
resident within the Umted States
[6] In case of the removal of the President from office or
of hus death resignation or mability to discharge the powers
and dubies of the said office the same shall devolve on the
Vice President and the Congress may by law provide for the
case of removal death resignation or mability both of the
President and Vice President  declaring what officer shall
then act as President and such officer shall act accordingly
unt! the disability be remosved or a President shall be elected
[7] The President shall at stated times recewe for his
services a compensation whuch shall neither be increased nor
diminished during the period for which he shall have been
elected and he shall not receive within that period any other
emolument from the United States or any of them
(8] Before he enter on the execution of his office he shall
tale the following oath or affirmation
I do solemnly swear (or affirm) that I will farthfully
execute the office of President of the United States and will
to the best of my ability preserve protect and defend the
Constitution of the United States
SECTION II
{1] The President shall be Commander in Chuef of the
Army and Navy of the Umted States and of the militia of the
several States when called 1nto the actual service of the
Umted States he may require the opmion 1n wrsting of the
prncipal officer 1n each of the evecutie departments upon
any subject relating to the duties of their respective offices
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SECTION II
{1] The judicial power shall extend to all cases inlaw and
equity ansmg under this Constitution the laws of the United
States and treaties made or which shall be made under thewr
authority to all cases affecting ambassadors other public
mimssters and consuls to all cases of admiralty and mantime
junsdiction to controversies to which the Umted States shall
be a party to controversies between twa or more States be-
tween a State and citizens of another State between citizens
of different States between citizens of the same State claiming
lands under grants of different States and between a State or
the citizens thereof and foriegn States citizens or .ubjects
[2] In all eases affecting ambassadors other public mims
ters and consuls and those in which a State shall be party the
Supreme Court shall have onginal jurisdiction In all the other
cases before mentioned the Supreme Court shall have appellate
junisdiction both as to law and fact with such exceptions
and under such regulitions 1s the Congress shall make
(8] The trial of all crimes except 1n cases of impeachment
<hall be by yury and such trial shall be held in the State
where the said crimes  hall bave been commutted but when
not commtted within any State the tmal shall be at such
place or places as the Congress may by law have directed
SLCTIONIII
[1] Treason agunst the Umted States shall consist only 1n
levying war against them or imn adhering to therr enemies
ging them aid 1nd comfort No person shall be cons 1cted of
treason unless on the testimony of two witnesses to the same
avert act or on confession m open court
{2] The Congress shall have power to declare the punish
ment of treason but no attainder of treason shall work cor
tuption of blood or forferture except duning the Ife of the
person attaned
ARTICLL v
SECTION 1
Tull faith and credat shall be grven 1n each State to the
public acts records and judicial proccedings of ev ery other
State And the Congress may by general laws prescribe the
manner in which such acts  records and proceedings shall be
proved and the effect thereof
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sgcTiON 1
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of ratification may be proposed by the Congress provided that
no amendment which may be made prior to the year one
thousand eight hundred and eight shallin any manner affect
the first and fourth clauses in the Ninth Section of the First
Article and that no State without 1its consent shall be de
prived of its equal suffrage in the Senate
ARTICLE VI

{11 All debts contracted and engagements entered into be-
fore the adoption of this Constitution shall be as valid against
the Umted States under this Constitution as under the Con
federation

[2] This Constitution and the laws of the United States
which shall be made 1n pursuance thereof and all treaties
made or which shall be made under the authontv of the
United States shall be the supreme law of the land and the
judges 1n every State shallbe bound thereby anything in the
gonsmutxon or laws of any State to the contrary notwithstan-

hg

{3] The Senators and Representatives before mentioned
and the members of ihe seversl State legslatures and alt
executive and judicial officers both of the Unmited States and
of the several States shall be bound by oath or affirmation to
support this Constitution but no rebigious test shall ever be
required as a qualification to any office or public trust under
the United States

RTICLE VII

The ratification of the conventions of nine States shall be
sufficient for the estabhshment of this Constitution between
the States so ratifymng the same

AMENDMENT I
Congress shall make no law respecting an establishment of
religion or prohibiting the free exercise thereof or abndging
the freedom of speech or of the press orthe right of the
people peaceably to assemble and to petition the government
lor a redress of grievances
AMENDMENT II
A well regulated militia being necessary to the secunty of a
iree State the nght of the people to keep and bear arms shall
not be nfringed
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AMENDMENT III

No soldser shall 1n time of peace be guartered 1n any house
without the consent of the awner norin time of war but
a manner to be prescnibed by law

AMENDMENT 1V

The night of the people to be secure wn therr persons
houses pavers and efiects agaunst unreasonshle searches and
seizures shall not be violated and no warrants shall 1ssue but
upon probable canse supported by oath or affirmation and
pwticularly de.cribmg the place to be searched and the
persons or things to be seized

AMENDMENT V

No person shall be held to answer for a capatal or otherwise
mfamous crime  unless on a presentment or indictment of a
grand jury exuept m cases ansing m the land or naval forces,
or 1n the militia when 1n actual service an time of war or pub
lic danger nor shall any person be subject far the same affense
ta be twice put i jeopardy of hfe or hmb nor shall be cam-
pelled in any crummal cise to be a witness agamnst himself
nor be depnved of hfe hberty or property without due
process of law nor shall private property be taken for public
use without just compensation

AMENDMENT VI

Inall ecnmmal prosecutions the accused shall enjoy the
right to a speedy and pubhic tnal by an mpartial jury of the
State and district wherein the crime shall have been commtied

which district shall have been p eviously ascertaned by law
and to be mnformed of the nature and cause of the accusation
to be confronted with the witnesses a,ainst lum  to have com
pul ory process for obtaming witnesses in hus favor and to
have the asststance of counsel for hus defense
AMENDMENT VIl
In suits at common law where the valuesn controversy chall
exceed twents dollars the night of trial by jury shall be pre
served and no fact tried by a jury shall be otherwise re-ex~
ammned m any coart of the Umted States than according to
the rules of the common Jasw
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AMENDMENT VIII
Excesstve bail shall not be required nor excessive fines 1m
posed nor cruel and unusual punishments inflicted
AMENDMENT I
The enumeration 1n the Constitution of certain nights shall
n0t be construed to deny or disparage others retamned by the
people
AMENDMENT X
The powers not delegated to the United States by the Con
stitution nor prohubited by 1t to the States are reserved to
the States respectively or to the people
AMENDMENT I

The judictal power of the United States shall not be con
strued to extend to apy swit i law or equity commenced or
prosecuted agamnst one of the United States hy cstizens of
another State or by ciuizens or subjects of any foreign state

AMENDMENT \II

[1] The Electors shall meet in thewr respective States and
vote by ballot for President and Vice President one of whom
at least shall not be an nhabitant of the same State with
themselves they shall name 1n their ballots the person voted
for as President andn distinct ballots the person voted for
as Vice President and they shail make distinet lists of all per
sons voted for 1s President «nd of all persens voted for as Vice-
President and of the number of votes for each whch hsts
they shall stgn and certify and transmit sealed to the .eat of
the government of the United States directed to the President
of the Scnate The President of the Senate shall in the prescnce
of the Senate and House of Representatives open all the cert
ficates and the votes shall then be counted The person having
the greatest number of votes for President shall be the Presi
dent 3f such number be 1 majonty of the whole number of
Tlectors appointed and if no person have such majonty then
from the persons having the hghest numbets not exceeding
three on the L t of those voted for as Prestdent the House of
Representatives shall choose immedintely by ballot the Pres
dent  But in choosing the President the votes shall be taken
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AMENDMENT 111
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AMENDMENT VIII
Excessive bail shall not be required nor excesstve fines 1m
posed nor cruel and unusual pumshments wfhcted
AMENDMENT IX
The enumeration m the Constitution of certain rights shall
not be construed to deny or disparage others retamed by the
people
AMENDMENTL X
The powers not delegated to the United States by the Con-
stitutron nor prohibited by 1t to the States are reserved to
the States respectively or to the people
AMENDMENT XX
The judicial power of the Umited States shall not be con-
strued to extend to any swt mn law or eqmity commenced or
prosecuted against one of the United States by citizens of
another State or by citizens or subjects of any foreign state
AMENDMENT X111
[1] The Electors shall meet 1n therr respective States and
vote by ballot for President and Vice President one of whom
at least shall not be an inhabitant of the same State with
themselies they shall name n their ballots the person voted
for as President and 1n distinct ballots the person voted for
as Vice President and they shall make distinct hsts of all per
sons voted for as President and of all persons voted for as Vice
President and of the number of votes for each which hists
they shall sign and certify and transmut sealed to the seat of
the government of the United States directed to the President
of the Senate The President of the Senate shall 1n the presence
of the Senate and House of Representatives open all the cert;
ficates and the votes shall then be counted The person having
the greatest number of votes for President shall be the Pres;-
dent 1f such number be 1 majonty of the whole number of
Electors appointed and 1f no person have such majonity thep
from the persons having the highest numbers not exceedimne
three on the list of those voted for as Prewident the House oaf
Representative, shall choose immediately by ballot the Presy
dent  But in choosing the Pr;‘;cnt the vote, shall be taken
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by States the representation from each State having one vote
a guorum for tins purpose shill consist of o member or mem
bers from two thurds of the States and 2 majonty of all the
States shall be necessary 4o 2 choice And 1f the House of Rep-
resentatives shall not choese 1 President whensver the right of
choice <hall dovolve upon them before the fourth day of March
next following then the Viee President shall act as President
as 1 the case of the death or other constitutional disxbibity
of the President
[2} The person havng the greatest number of votey as Vice
Prestdent shall be the Vice President 3f such number bea
mayarity of the whole number of Llectors apponted and if no
person have a majority  then from the two lughest numbers
on the hist the Senate shall choose the Vice-President a quorum
for the purpose shall consist of two thurds of the whale number
of Senaiors and a majonty of the whole number shall be nec
essry to achowe  Dbut no person constitutionnlly neligble
1o the office of President shall be ebgible to that of Vice-Pres:
dent of the United Statey
AMENDMENT \NIIE
SECTION I
Neither slavery nor mvoluntary servitude except asa
pumshment for crime whereof the party shall have been dulv
convicted, shall exist withm the Umted States or any place
sabject to their junsdiction
SFCTION 11
Congress shall have power to eaforce this article by appro
priate legislation
AMENDMENMT NIV
SLCTION 1
All per ons born o- naturalized m the Umited States and
subject to the junsdiction thereof are crtizens of the United
States and of the State wheremn they reside  No State shall
make or enforce any law which shall abnidge the previleges ot
mmunities of citizens of the United States nor shall any State
deprive any person of Ife  iberty or propesty without due
process of law nor deny to any per.on within tts junsdiction
the equal pratection of the laws
3






THE CONSTITUTION

AMENDMENT \v
SECTION 1
The night of otizens of the Umited Staters to vote shall not
be dented or abridged by the Umited States or by any State
on account of rice color or p evious condition of servitude

SECTION II

The Congress shall have the power to enforce this article

by nppropriate legisltion
AMENDMENXNT \VI

The Congre s snall have power to luy and collect taxes on
mcomes from whatever source derived withaut apportionment
among the several States and without regird to any census
or enumeration

AMENDMENT \XVII
SCGTION I

The Senate of the United State shall be composed of two
Senators from each State elected by the people thereof for
six yewrs and each Senator shall have one vote The electors
1n each State shall bave the qualifications requsite for electors
of the most numerous branch of the State legislatures

SICTION 11

When vacancies happen i the representation of any State
1n the Senate the executive authonty of such State shall 1ssue
wats of election to fill such vacancies Provided that the le
gislature of any State may empower the executive thereof to
make temporary appomtments until the people fill the vacan
ctes by election as the legislature may direct

SCCTION I17%

This amendment shall not be so construed as to affect the
election of term of any Senator chasen before it becomes vahid
as part of the Constitution

AMENDMENT XVIII
SEGTION I

After one year from the ratification of this article the manu

facture sale or transportation of intoxicating liguors within
306
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the importation thereof into or the exportation thereof from
the United States and all territory subyect to the jurisdiction
thereo! for beverape purposes 1s hereby prolubated
STCTION If
The Congress and the several States shall have concurrent
power to enfo ce this article by appropnate legislation
SECTICN ITII
This article shall be inoperatise unless 1t shall hve been
tatified as an amendment to the Constitution by the legisla
tures of the ceveral States as provided m the Constitution,
within seven years from the date of the submission hercof to
the States by the Congress
AMENDMENT NIN
SFCTION I
The night of citizens of the Umited States to vote shall not
be dented or abridged by the Umited States or by any State
on account of sex
SCCTION II
Congress shall have power to enforce this artide by ap
propriate legislation
AMENDMENT \X
SECTION 1
The terms of the President and  Vice Prestdent shall end at
noon on the 20th day of January and the terms of Senators
~nd Representatives at noon on the 3rd day of January of the
years 1n which such terms would have ended if this article
had not been ratified and the terms of their successors shall
then begn
SECTION IT
The Congress shall assemble at least once 1n every year,
and such meeting shall begin at noon on the 3d day of January,
unless they shall by law appomnt a different day
SECTION 111
If at the time fixed for the beginning of the term of the
President the President elect shall have died the Vice Pres
dent elect shall become President If a Pressdent shall not have
been chosen before the tmme fived for the beginming of his
307
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term or if the President clect shall have fuled to qualiiy then
the Vice President elect shall act as President unti a Prewt
dent shall have quahfied and the Congress may by law provide
for the case wherein nerther a President elect nor a Vice Presy
dent elect shall have qualified declaring who shall then act as
President or the manne m which one who ss fo act shall be
selected and such person shall act accordingly untij a Prest
dent or Vice Prestdent shall have qualified
SCCTION IV
The Congress may be law provide for the case of the death
of any of the persons from whom the House of Representa
tives may choose a Prestdent whenever the right of choce
shall have devolved upen them and for the case of death of
any of the persons from whom the Senate mav choose 1 Vice
President whenever the night of chorce shall have devolved
upon them
SECTION V
Sections I and 11 shall take effect on the 15th day of
Qcteher followung the ratrfication of this article
SECTION VI
‘This article shall be ineperative unlessit shall have been
ratified as an amendment to the Constitntion by the legislatures
of three fourths of the several States within seven years from
the date of 1ts submison
AMENDMENT XXI
SECTIO ! I
The eigh h article of d to the Constitution
of the Umted States 1s hereby repealed
SECTION II
The transportation or mmportation nto any State terntory
or possession of the Unmited States for dehivery or use therem
of mtoxicating liquors 1 uiolation of the laws thereof 1s
hercby probibited

SECTIOMN III

Ths artscle shall be moperative unless 1t shall have been
ratified as an amendment to the Lonstitution by conventions
1n the several States as provided yn the constitution  within
seven years from the date of the submission hereof to the

States by the Congress
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AMENDMENT XXII
No person shall be elected to the office of Prestdent more
than twice and no person who has held the office of President,
or acted as President for more than two years of a term to
which some other person was elected President shall be elected
tothe office of Prestdent more than once But this Article
shall not apply to any person holding the office of President
when this Article was Proposed by the Congress and shall not
present any person who may be holding the office of Presi-
dent or acting as President dunng the term within which this
Article becomes operative from holding the office of President
or actng as President during the remainder of such term
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